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Globalizing Development and Legal Theory:

Pluralist Perspectives as Useful Tools

Prof. Dr. Werner Menski, School of Law, SOAS, University of London

Introduction

I thank the Japan Coast Guard Academy for inviting me to deliver
this lecture with the help of Kawamura-san. I thank the President of the
Academy, Majima-kocho, Professor Ochi and also Ichimaru-san of
International Research Center of Marine Policy for the arrangements. I was
inspired by Nishimura-san of International Research Center of Marine
Policy on a tour of the Academy’s Simulation Centre to give this particular
revised title to my presentation. Legal decision-making, it struck me, can
also be compared to steering a boat and being the captain. Indeed, what we
were trying to achieve through presenting a seminar about legal pluralism
was to familiarize the students and staff of the Japan Coast Guard Academy
with important tools for how to navigate legal pluralism as a tool of
instruction, and of day-to-day decision-making. This would be practically
useful in everyday life, but particularly so in crisis situations when
individual decision-making has potentially many implications not only for
that individual, but for the people around him or her, for the nation and
even for the international community. Officers of the Japan Coast Guard
will find that this presentation could serve as a toolbox for policy-making
and for training. In their working life, Coast Guard Officers constantly have
to make strategic decisions. In this context, knowledge of legal pluralism or
pluri-legality, and awareness of the rather liquid nature of law, is probably
a very useful tool to have.

The key arguments
My key argument is two-fold: Firstly, because we recognize
globally today with more and more clarity that ‘law’ is not just state law,
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and that ‘law’ can manifest itself in different competing forms, we need to
understand better what these alternative forms of law or normative
orderings may actually be. The question here becomes what we are willing
to call ‘law’, as we can use different words for this phenomenon, both in
English and in Japanese. While there must be limits to legal pluralism

theorizing, history teaches us that relying only on state law (%) is risky, is

clearly too monist and thus not the right method, as it tells us only a limited
story about the complex and internally plural nature of law and its
processes. Law is more than rules made by rulers, law is also about

morality and ethics (F1), about social norms and customs (F£¥£), and today,

there is also the increasingly strong claim that international law ([EFRi%)

and human rights should be considered as forms of law. So, legal pluralism
at this level is a fact, and state law or ‘official law’ is not the only form of
law in existence. In this, I rely on the writings of Chiba-sensei (1986),
explained further below.

Secondly, the growing significance and also practical importance of
international law and human rights reasoning today has clearly not replaced
earlier forms of law, but has made the competition between different kinds
of law more intense than it was before. Therefore, to perceive a simple
evolutionary process of progression from one form of law to another is also
not the right way to look at the elephant of law, which has apparently four
legs to stand on, not one. I shall use the image of the kite of law to identify
four specific corners or angles that are always interconnected. From a
perspective of late modernity or post-modernity, we realize today that it
matters, first of all, from which perspective we look at a particular issue or
an object. As skilful navigators of vessels, you know about the importance
of radar and multi-dimensional perspectives.

Law is very much a multi-dimensional challenge posed to the
student’s navigational skills. Applying such images to our understanding of
law becomes an exercise in legal simulation. The challenge for this lecture
is to understand legal pluralism and to test how the claims of law as a tool
of management for global development can be credibly and sustainably
maintained, at global, national and local level, by using pluralist
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methods. Approaching the field from a socio-legal angle based on earlier
work by Professor Masaji Chiba (1986), this lecture therefore seeks to
demonstrate the practical relevance of pluralist legal theorising. We deal
with various aspects of theory first and then take a practical example, a
fisheries dispute between communities of fishermen in India and Sri Lanka,
to illustrate the usefulness of applying plurality-sensitive lenses in
decision-making processes. This case study raises two specific questions:
In certain conflicts, is it preferable to opt for a specific level of negotiation
and management? And how do ‘the politics of scale’, as political
geographers call it, match with this more legal approach in a specific case
example?

Understanding legal pluralism and different types of law

When global legal theorizing started, thousands of years ago,
thinkers like Aristotle and Plato in Europe and many other ancient
philosophers, were treating law primarily as a matter of ethics and values.
The state and its powers were certainly not absent, but major debates
concerned the morality of rules, not so much the rules themselves and the
power to make them. A higher form of law existed, it was believed,
prominently through Nature, to some extent beyond human control. Hence
the field of natural law is the earliest simulation scenario for legal pluralism,
but inevitably it involved human activity and input. Soon, therefore,
socio-legal approaches and especially state-centric ‘positive law’ became
more prominent methods of legal analysis. Following several centuries of
state-centric legal theorizing, today again scholars and common people are
arguing increasingly over the global phenomenon of law in terms of values
and the various effects attached to its rules and practices.

The notion that law and morality are closely connected was
specifically challenged and intensely questioned in the modern age of
rationality. Especially in Europe, the impact of modern Christianity has
been to cultivate a rational, secularizing approach without completely
denying the role of God or some higher creative energy. Thinkers put
things into boxes and separated elements of analysis, rather than showing
the connections. This meant that making legal rules could become seen as a
simple rational exercise, potentially disconnected from morality. The claim
arose, too, that law could be value-neutral. However, today we challenge
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that approach again and recognize that any form of law making - and
decision-making in the name of the law - has almost inevitable normative
dimensions. Nothing is value-neutral. You move the steering wheel of your
vessel, and something happens, the action has consequences, which we
better understand well, otherwise there will be navigational mistakes.

So the total separation of law and morality is indeed a theoretical
possibility, but is not useful in practice, as the best systems of formally
perfect rules and processes might still result — and in fact have resulted — in
disastrous aberrations of justice. That is why simplistic talk of ‘rule of law’
is potentially dangerous, as it merely justifies the power of those who claim
the power to make rules. All safeguards are then removed, and absolute
dictatorship becomes possible. In the command centre of a vessel, a wrong
decision may quickly lead to disaster. I argue that this is very much the risk
for legal navigation, too. Decision-making in both cases brings much
responsibility.

So we require solid understanding of the multi-dimensional nature
of law, in other words of legal pluralism, to be successful navigators.
However, as an interdisciplinary field of activity, in which law is of
necessity merely one of several elements, legal pluralism irritates lawyers
as well as non-lawyers. Since it observes that no one academic discipline
can claim to be the sole ‘leader’ in pluralist navigation, it faces suspicions
of subversiveness and even nihilism, especially from state-centric lawyers.
The steering wheel, they claim, will become confused if the captain takes
account of too many factors. But the Simulation Centre precisely prepares
the navigator for learning to take account of the many factors co-existing at
the same time.

Like naval students learning to navigate, academics in different
disciplines struggle to understand and evaluate the complexities of
observable processes and the implications of pluralism. However, neither
law-centric approaches nor attempts to disregard law as a factor in
development have produced convincing answers to how global
development occurs and may be managed successfully. Recent writing
suggests that the two have to be seen together and are needed in simulation
exercises to explore the various possibilities. A recent study (Tamanaha,
Sage and Woolcock, 2012: 14) argues.
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In the early decades of the twenty-first century, the development
community finds itself confronted with an array of serious challenges
pertaining to the reform of institutional mechanisms for mediating
relations between peoples, firms, states, and international actors, and
doing so in ways that are broadly perceived to be legitimate, equitable,
and effective.

One could ask if there is too much focus in the above quote on
‘institutional mechanisms’ and thus processes and procedures, and too little
thought about individual decision-makers, people involved in managing
development. What the above statement clarifies, however, is this: (1) Law
clearly appears in many different forms; (2) it is more than just state law
and international law; (3) complex structures are in place all over the
world; (4) the major challenge is to manage those plural structures; and (5)
this challenge arises at many different levels, but at the end of the day,
decisions are made by skilled individuals.

So we must talk about pluri-legality, or legal pluralism, or is
‘transnational law’ a better term today? The risk in talking about
‘transnational law’ 1is, indeed, that one only focuses on relationships
between states and international law, and thus leaves out the more
individual dimensions of morality and of social norms and customs, which
are also very important.

In terms of managing legal pluralism, we find three basic types of
legal systems in the world. Japan is probably more type 1, but has been
pushed recently towards type 2, recognising the special historical place of
the Ainu people. But it is certainly not explictly a type 3 legal system.
However, in lived reality, many questions arise also in Japan regarding
minorities, family law and migration, in particular.
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Picture 1: Three types of legal systems in the world

Three types of legal systems in the world

Type 1 exceptions

Claims to be uniform law,

but makes exceptions

Type 2 special exceptipns

Special place granted for for indigenpus

indigenous people(s) group(s)
general law

Type 3

Combination of

general law and personal law personal law system

Type 1: In the global north, in Europe, North America and also in
Japan, we assume to be governed by one law for all. We think that we use
one legal system for all persons present in a particular state or territory,
whether based on the linking factor of residence, domicile or citizenship.
We also assume that this rule of law model has universal relevance, when
in fact it is quite culture-specific and depends very much on the respective
national context. In lived experience, this formal model of legal uniformity
survives in practice because of its inherent, but largely invisible capacity to
allow the frequent exercise of discretion through making exceptions on the
part of certain law-managing agents, in all kinds of specific legal scenarios.
In reality, therefore, even the official law is internally plural, as officials
regularly make important and multiple exceptions for specific situations.
This general image of uniformity is therefore quite unreal, more like a
fiction (Griffiths, 1986).
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Type 2: A second major variation of the global picture of pluri-legal
law is marked by the strategy of making exceptions for specific groups of
people, customarily the original inhabitants of specific national
jurisdictions as found today. The USA, Canada, Australia and New Zealand
are classic examples of this specific form of yielding to legal pluralism.
Japan, in relation to the Ainu people, is now another. Rich complex
evidence is found in jurisdictions like India with its various affirmative
action programmes, or now South Africa, and many other countries.
Because some people within the state boundaries may have and/or raise
specific historical claims to special recognition of their statuses and certain

law-related issues, the formal legal structures acknowledge that specific
kind of difference.

Type 3: The third type of legal structure and its plurality-conscious
management is found in those many jurisdictions that operate a general law
in many respects, such as a Constitution, a common contract law,
commercial laws and evidence rules, civil and criminal procedure laws, and
much of criminal law. However, side by side with such general laws, these
jurisdictions also manage the many pluralist challenges of co-existing
personal status law systems as part of their official laws. Often deeply
politicised, both internally and externally, these personal status laws are a
lived reality in many more jurisdictions of the world than their
governments admit. Actually, in terms of numbers, this is the dominant
pattern globally, and this has been so for millennia. Legal history teaches
that this pattern of pluri-legality is not a recent creation of colonial
interventions, but reflects ancient patterns of competitive co-existence of
different communities and faith groups. Their respective power
relationships would have changed over time, often giving rise to violent
contests and conflicts. Today, these types of culture-specific legal
structures generate new tensions between the local lived experience and
supposedly global claims of certain authoritative patterns, mostly in the
name of human rights. Such new conflicts over values and customs are
most clearly seen in Southern Africa’s contested co-existence of ‘official
customary law’ and ‘living customary law’, a pattern which confirms the
concept of ‘living law’ as theorised by Eugen Ehrlich at the start of the
twentieth century (see Hertogh, 2009).
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Basic legal theory as a navigational tool

The prominent existence of legal pluralism poses huge challenges
for legal theorists as well as practising lawyers. It is possible to identify
several main barriers of knowledge, but the underlying key question
remains always: What is law? I am not alone in saying that there is simply
no global agreement on ‘law’. Menski (2006: 32) claims that the central
challenge is ‘the absence of any worldwide agreement, in theory as well as
in practice, about the central object of globalised legal studies, namely “the
law” itself’. Brian Tamanaha (2009: 17) writes:

What is law? Is a question that has beguiled and defied generations of
theorists.....Despite a continuous conversation about the character and
nature of law ever since [the ancient Greeks], theorists have not been
able to agree on how to define or conceptualize law.

However, as noted, two things are now clear in this global
(Tamanaha, 2008; Twining, 2000) and postmodern age: ‘Law’ is not just
state law, and law 1is potentially highly dynamic and everywhere
situation-specific, which is why I use images of water (‘liquid law’) and air
(see the kite models of law below) to express that intensive dynamism. It
may seem at first as though Parliament, judges and lawyers within formal
legal systems can claim exclusive ownership of ‘law’, so that ‘the law’ is
just ‘the law’. However, as observed earlier, this dangerously circular
definition simply empowers all kinds of dictators and disables various
safeguards for justice.

If law is in reality plural, then how plural can law be? More
specifically, if ‘law’ is more than state law, what else can it be? We may
accept that law and morality are connected, but is morality itself a form of
‘law’? Are religion/ethics and customs therefore alternative forms of ‘law’?
Somehow, we have fewer doubts about our answers when it comes to
human rights and international law today. To address those questions, I
developed a model of law that emphasises the co-existence and constant
competition of different types of law. Building on Chiba-sensei (1986), this
was at first a triangular structure (Menski, 2006; 612), in which legal
positivism competes with forms of natural law and socio-cultural norms.
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Then I added international law and human rights into this. The result has
now become a structure with four corners, a kite of law (¢tako): So the key
questions become: Is law like a kite? What makes a kite fly and keep its
balance?

Picture 2: The kite as a model of balanced law

The kite model

= Is law like a kite? What makes a kite fly?

The practical application of this kite model has been tested in an
intensive training programme for local council officers in a Borough of
London, Tower Hamlets. Here is the image we chose for this training
programme, together with a picture of the Executive Mayor of that
Borough in London, Lutfur Rahman, who is a man of Bangladeshi origin
and now a prominent Council Leader in multicultural Britain.

Picture 3:
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Menski’s Kite Model &

From the triangle to the kite: Exploring legal pluralism in more depth

Traditionally, lawyers have been studying three major types of law:
(1) natural law (religion/ethics/values); (2) socio-legal approaches (social
norms and customs); and (3) most prominently of course, legal positivism
(state-centric rules). Chiba (1986) had this pattern in mind when he devised
his own model of the co-existence of these different types of law and
identified a three-level structure:

- official law (AZ\E)
- unofficial law GEAZIE)

- legal postulates (JERI[#Z)

Computer graphs that we used to illustrate the overlapping
co-ordination of these types of law generated an instructive image that
identified the existence of different combinations of legal pluralism.

Picture 4:
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Law as overlapping circles

Next, based on Chiba-sensei’s three-level structure of law, starting
with the fact that law is first of all located in society, a numbering system
was devised to explore the interactions of these three types of law:

Picture 5:

Global legal realism: The triangle
Menski (2006: 612)

Legal pluralism

Society

Corner 1: socio-legal norms and customs
11 = ‘pure’ customs (which are very rare)
12 = customs influenced by state law
13 = customs influenced by values
Corner 2: positivist state law
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22 = ‘pure’ state law (which is rare, to0)
21 = state laws influenced by or taken from social norms
23 = state laws influenced by certain values
Corner 3: values/ethics (Chiba-sensei’s ‘legal postulates’)
33 = pure values (probably rare
31 = values influenced by certain social norms
32 = values influenced by certain state laws/principles

Recent advances in theory (Menski, 2010; 2011, 2012, 2013)
modified this earlier model and now identify four types of internally plural
law in constant competition. This is admittedly messy, but it became
impossible to ignore international law and human rights, also because later
work of Chiba-sensei (1989) seems to include those types of law under his
‘legal postulates’. My own models retain the critical difference or
distinction between ‘traditional’ natural law and ‘new’ natural law. The
latter is how some scholars see human rights jurisprudence in the wider
context of legal theorising, often combined with international law
regulation, which is another kind of positive law. We find therefore now
that law is at the same time four competing entities:

-1 natural law, culture-specific values (Chiba’s ‘postulates’)
- 2 socio-legal norms, customs, conventions (Chiba’s ‘unofficial
law’)
- 3 state-centric positive law in various forms (Chiba’s ‘official
law’)
-4 international, globally valid principles, human rights (Chiba’s
‘postulates’)

Picture 6: The kite of law
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Menski's Kite

1 Nature
{Religion/EthicsMorality)

2 Soclety

3 State Law
. "/ (Sacio-legal approaches)

(Positivism)

MNote: Each corner is plural -
‘plurality of pluralities’ (POP)

4 International law

It is important to be aware that in the kite the numbers have now
changed, reflecting a more historically grounded perception of how the
whole structure came to be what it is today:

- 1 natural law, values/ethics (was there first in theory)

- 2 social norms (always present wherever people live)

- 3 state laws (but often not made by the state)

- 4 ‘new natural law’ (combined with new international law
positivism)

The next important step in this ongoing process of theorising law
has been focused on practical application. Using law’s internal plurality,
decision-makers of different kinds have to learn to manage this
pluri-legality. Like skilful navigators in a simulation centre, they do so by
making a sequence of strategic choices. Also among decision-makers there
are many pluralities, however. The potential decision-maker is never just
the state and its bureaucrats, it could be (1) individuals; (2) individuals as
members of a community or group, or a group as an entity; (3) individuals
acting on behalf of or for a state, either individually or as a group member,
but as an actor/actors in an official capacity; and (4) individuals/groups and
whole organisations making decisions about human rights and international
law principles.
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In decision-making processes of any kind, we can use the numbers
given to the kite corners to trace how specific legal actors form their
opinions and make policy decisions by picking up tools from around the
kite of law. But this is not just a simple 1-2-3-4 process. A decision-maker
may start from any one of those corners and create different sequences.
What is not possible, however, is to simply claim that one is an official
decision-maker and just picks corner 3 and ignores the rest. This point
requires some further elaboration.

Deep legal pluralism

In reality, law is not just internally plural at the level of the four
corners identified above, but it is actually what I now call ‘POP’, a plurality
of pluralities. All four corners are themselves plural, experiencing much
conflict within themselves. The next picture therefore shows recent
suggestions (with elements of ‘power’ in it) about how various actors may
be managing decision-making processes within their own corner of law.

Picture 7: The power Kite
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Decision Map: The Power Kite

Power-From-VWithin
1

Power-Over 3 2 Power-With-Others

4
Power-From-Within-and-Owver

In this image, humans are found as decision-makers in all corners of
the kite, but they play different roles and take different perspectives. Indeed
it is critically important from what angle a decision-maker approaches this
process of making a decision. The question becomes whether the actor or
navigator is primarily one or more of the following: (1) an individual; (2) a
member of a group; (3) a citizen; or (4) a global citizen. As we are all
inevitably all of this, in which sequence do we then move around the kite
and pick up tools? What is our mind map as decision-makers? Does it make
a difference whether we act in a private or public capacity? More
specifically, is a judge, for example, always an official acting out of corner
3? Or does the biography of the judge influence how decisions are made?

We realise therefore that these kites are always potentially of four
types: every individual is a kite, social groups are kites, states are kites, and
one huge global kite is floating in the sky, too. Since all these competing
kites and their different pulls exist at the same time, it seems that individual
decision-makers have to manage these conflicts as best they can and would
benefit from being aware of their specific role and position on or within the
kite structure. Again we see, therefore, that simulation exercises may be
useful to prepare participants for the real challenges of the lived
experience.
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The key message in all of this is that legal pluralism may be messy
and irritating, but it is absolutely essential as a navigational tool. We also
saw that development experts have learnt the hard way that they cannot
ignore or bypass local people’s values and norms. The challenge therefore
is to ensure that these local values and norms match the ‘official law’. In
that context, it may nowadays also be critically relevant to fit one’s
decision-making along perceptions of human rights and international
standards. As recent writing by a leading legal theorist (Twining, 2009:
218) has brought out, the key challenge for all of us may be to remain
conscious - at all times - of what is ‘intolerable’. For a vessel’s captain,
risking the safety of one’s vessel and the people on it may be a major, but
not the only consideration. The key challenge for any decision-maker is
thus to define the most relevant criteria and standards, in a global context,
but not at some distant desk, ultimately at the local and individual level,
which 1s why scholars of globalisation (see Featherstone, Lash and
Robertson, 1995) talk about the importance of ‘the glocal’. In other words,
conscious of the global context, one makes decisions, preferably the right
decision, in efforts to find ‘the right law’ and to protect ‘justice’.

An example of how this works in practice was tested in this seminar
by asking the students to become judges in a case decided in the UK in
2000. The case of Chief Adjudication Officer v. Kirpal Kaur Bath [2000] 1
FLR 8 CA involved a marriage in London among Sikhs, who are governed
by Hindu law in India, and did not know much about the laws of their new
home, the UK, hence they followed their traditional Sikh customs (corners
1 and 2 of the kite of law). In this case, in 1956 a Sikh marriage ceremony
was conducted in an unregistered Sikh Temple (gurudwara) in London.
There was no state registration of the marriage, and the couple lived
together as husband and wife and had two children. The husband paid taxes
as a married man over many years (connecting himself to corner 3, state
law). After the husband died in 1994, the wife applied for a widow’s
pension from the state, but her claim was rejected, simply because there
was no registered marriage. The widow appealed several time and the case
came to the Court of Appeal. The question all along was whether this Sikh
marriage was a legally valid marriage.

The Court of Appeal ultimately applied what is called a
presumption of marriage, holding that: ‘Where there was an irregular
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ceremony followed by long cohabitation, it would be contrary to the
general policy of the law to refuse to give the benefit of presumption’.
While such a marriage would also struggle to gain legal recognition in
Japanese law, I suggest that this is the correct decision, and evidence of
skilful kite navigation on the part of the judges in the Court of Appeal.
Interestingly, this decision is not treated as a precedent, but it skilfully uses
the English law principle of equity, another form of talking about ‘justice’,
specifically in a scenario where the application of the formal law would
result in manifest injustice.

In this particular case, there is evidence of balanced judicial kite
flying, which takes account of all four corners of the kite. The starting point
of decision-making is located in corner 3, but within that corner it is
recognised that (1) the religious law of the Sikh religion was followed and
respected by the couple, as well as (2) the customary norms of Sikh people,
now living in the UK, but unaware of the official English law regarding
registration of marriages. Further, the decision to grant the Sikh widow
her pension rights is also a matter of human rights and international law
(corner 4). The judges as officials of the state law in corner 3 thus made an
exception by holding that the customary Sikh marriage conducted in this
case can be treated as a legally valid marriage. This decision, thus, also
confirms Chiba-sensei’s observation that good law is always dynamic and
situation-specific. It was good to see that some students in the seminar
could follow that plurality-conscious train of thought and came to the right
decision themselves.

The dispute of fishing communities between India and Sri Lanka

To offer the audience a more relevant example, this particular
dispute was chosen, based on a recently published article (Stephen et al.,
2013). This case scenario also raises important questions over how one
navigates naval disputes. It offers another example of how pluralism works
(or may not work) in conflict scenarios. One important question here is at
what level or ‘scale’ such kind of conflict ought to be negotiated. In Other
words, is this a matter for individuals (kite corner 1), communities (kite
corner 2), state organisations (kite corner 3), or even the international
community (kite corner 4)?
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Picture 8: Map of Palk Bay Along with the Major Trawl Centres in
Tamil Nadu. (Source: University of Jaffna, Department of Geography,
2012).

Sathubavachathiram

Palk Strait

The problem can be described as follows: The Palk Bay is a shared
marine resource, a rich fishing ground, involving local fishing communities
that are Tamils, and thus ‘brothers at sea’, from India and from Sri Lanka.
There is an international maritime boundary, but this is not respected, for a
number of reasons, by the Indian fishermen. There were earlier attempts in
2004 to reach some agreement, but they came to nothing. More recently, an
agreement over fishing rights between these fishers from the two countries
was reached in August 2010, but this agreement remains largely
unimplemented. The negotiation processes in terms of politics of scale
highlight the various difficulties encountered. In a trans-boundary context
of this kind, national and regional identities at times override local identity
and interests, making locally constructed solutions difficult, if not
impossible, to implement.
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The basic problem is systematic and aggressive overfishing and
crossing of naval boundaries by the Indian fishermen. The key players in
the attempted resolution of this dispute in August 2010 are ARIF, the
Alliance for Release of Innocent Fishermen, from India, and NAFSO, the
National Fishermen’s Solidarity Organisation from Sri Lanka. The fishing
population in India comprises 262.560 people, while in Sri Lanka it
involves 119.000 people. India has 5.300 trawlers (28-55 feet, 70-193 horse
power) and also very many smaller artisanal fishers who fish closer to the
seashore and have their own protective agreements with the owners of
larger fishing vessels. On the Sri Lankan side, trawling is not promoted for
strategic and security reasons, as the Northern Sri Lankan Tamil fishing
communities were involved in a deadly civil war with the Sri Lankan
central authorities until 2009. Sri Lankan fishers are thus mainly artisanal
fishers and they use different methods of fishing, mainly static nets, which
are then destroyed by Indian fishing trawlers that transgress into Sri Lankan
waters.

There were much earlier bilateral agreements, dating from 1976,
which limited trawler fishing to three days a week to avoid overfishing.
Katchatheevu Island was an issue between India and Sri Lanka, too. The
island was transferred in 1974 to Sri Lanka. Conflicts arose earlier over the
size of the boats and fishing practices, between trawler fishers and artisanal
fishers, between India and Sri1 Lanka and because of the civil war in Sri
Lanka, there are also conflicts between the Sri Lankan army/navy and their
own Tamil fishermen. Following the end of the armed hostilities, more
intensive Indian fishing resumed, and by 2010, 238 Indian fishermen had
been shot and killed by Sri Lankan naval forces, with another 80 fishermen
missing. Is this kind of conflict a matter for the respective communities, for
the two regions, or the two states, or for international law? The issue of
jumping of scales remains clearly a big open question.

Two delegations of fishermen met in India and held negotiations on
16-23 August, 2010. The Sri Lankan delegation comprised 12 people, with
delegates from CARITAS Sri Lanka, NAFSO, the Sri Lankan Fisheries
Department, a parish priest from a village, and some journalists. A tour of
various Indian fishing villages impressed on the Sri Lankans the mere size
of the fleet and the pressures the local Indian fishermen are under to make a
living and pay off loans, for example, for large boats and equipment. The
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negotiations resulted in a final agreement, which was sent to both national
governments, with a personal appeal to the Indian Prime Minister to
intervene. There was much press coverage and publicity, but the agreement
is not implemented, and the dangerous conflicts carry on.

Interestingly, the agreement contains different rules and restrictions
for fishermen from different villages, given their sometimes very close
proximity of the international maritime boundary. Basically, the agreement
seeks to restrict Indian fishers from following destructive practices, so there
is a ban on purse seigning and pair-trawling, clearly to avoid damaging Sri
Lankan nets. Overall, a reduction of the size of the Indian fleet was
promised and it was agreed, somehow, that Indian trawling would stop
after a year (2010-11). Only 70 days of fishing would be allowed in Sri
Lankan waters, and this should never be any closer than 5 nautical miles to
the sea shore. This was a collective, civil society-led agreement, based on
‘shared understanding’ and the participants’ common identity as Tamils.
However, there were soon local disagreements over the different rights and
the Indians also asked soon for more time to stop trawling. While there was
no implementation of the agreement, in February 2011, some Sri Lankan
fishers captured Indian trawlers and it has become obvious that the
agreement has broken down. A Joint Working Group of both countries is
involved in further negotiations and the key issue remains that of ‘jumping
scales’, the tricky question whether there should be a preference for
local/regional/national/international intervention and involvement.

Conclusions

Whatever law-related or legal situation we study, legal pluralism is
a notable fact and conflicts are often multi-dimensional and require skilled
legal navigation of competing expectations and claims. To assist in such
processes of actual or simulated conflict management, legal theory is useful
in practice. Legal pluralism is a necessary conceptual tool in this, as it is a
fact of life. It remains difficult for lawyers and development experts
anywhere to navigate these pluralist structures, as we are often not prepared
by standard legal and other education for such pluralist challenges. It is
hoped that the present lecture provided some useful insights. Since law
itself 1s a Plurality of Pluralities (POP), I hope to have shown that any form
of monist methodology will lead to unsatisfactory outcomes. Pluralism is
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not a magic silver bullet, but it helps in the search for better practice and
agreeable and sustainable solutions. So in conclusion, legal pluralism may
indeed be irritating and messy, but it is today an essential component of
law and development processes.
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The Lessons of Japan’s Assistance for Law and
Development for Indonesian Legal Enforcement Authorities

Dr. Arinori KAWAMURA, Associate Professor of Japan Coast Guard Academy

Introduction

In 2009, the Japan Coast Guard Academy (JCGA) started a human
resources development program for the maritime security authorities of
Indonesia, Malaysia and the Philippines, with the objective of reinforcing
the ability of law enforcement officers to crack down on maritime crimes'.
I have participated in this training program and have been giving lectures in
English on comparative criminal law, which is my major subject.
Specifically, my lecture had the following steps: (i) Presentation of a
scenario touching on various issues from the Japanese investigation process,
seeking opinions from the fellows, explaining the issues based on the
provisions of the Japanese Code of Criminal Procedure, and giving
examples of the answers to the case in question. (ii) Asking detailed
questions about the issues arising from the investigation processes in the
native countries of each of the fellows, i.e. whether each country has
similar issues to those in the scenario I give, or whether there are different
issues. (ii1) Seeking suggested answers from each of the fellows, while
checking each country's procedural issues in light of the provisions of their
respective criminal procedure laws. (iv) Through the above process, the
fellows will be given opportunities for Q & A on various aspects of the
1ssues under discussion.

Finding and understanding institutional problems, and discussing how to
respond to those problems while explaining the laws, provides a useful

1 This is called the "Reinforcement of maritime safety capability for coast guard officers in
ASEAN region" program. The first session of this program was held for six and a half months
from August 11, 2009 to March 5, 2010 for nine fellows dispatched from the Indonesian
National Police Marine Division, the Maritime Transportation Department of the Ministry of
Transportation of Indonesia, BAKORKAMLA, the Malaysian Maritime Enforcement Agency,
the Marine Department of Malaysia and the Philippine Coast Guard. The second session held in
2011 was participated by fellows dispatched from BAKORKAMLA, Indonesian National Police
Marine Division, the Maritime Transportation Department of the Ministry of Transportation of
Indonesia, the Malaysian Maritime Enforcement Agency, the Royal Malaysia Marine Police and
the Philippine Coast Guard. The third session held in 2011 was had six fellows from Indonesia,
Malaysia and the Philippines as participants.
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means of fostering legal minds. However, fostering legal mind is possible
by studying laws in the home countries of each of the fellows, and would
not provide a sufficiently meaningful experience for the fellows to make
the journey from Indonesia, Malaysia and the Philippines to Japan. In
addition, even in identifying institutional or procedural problems in Japan
and gaining a deep understanding of the Japanese legal system, the fellows
can end up studying somebody else's problems. They are proud of being
"fellows" instead of mere "intern students," so they sometimes have a
strong belief in the excellence of their own legal systems. Of course, the
development of a legal system is completely up to the decision of each
country, and the belief in the excellence of one's own country's legal system
may be the proof of one’s patriotism. However, such a belief involves the
risk of ethnocentrism. There is a need to foster the ability to see one's own
country's legal system from an objective viewpoint, and to recognize and
understand that country’s particular institutional or procedural problems.

This paper aims to draw on the assistance program for the development
of a system for the Indonesian legal enforcement authorities, and to
highlight that, for the purpose of assisting with the development of a legal
system as the means for achieving a "conception of justice," it is important
for both the assisting side and assisted side to have an "anthropological
mind" as their core philosophy, and to discuss whether the anthropological
mind can function as the core philosophy for driving such legal assistance.
Section 1 discusses legal assistance in the context of the conception of
justice. Section 2 focuses on the assistance program for the development of
a system for the Indonesian law enforcement authorities so as to verify
whether the anthropological mind can function as the core philosophy for
driving legal assistance. In Sections 3 and 4, the concept of the
anthropological mind is analyzed.

Today's Japanese criminal justice system was established with the
support of General Headquarters of the office of the Supreme Commander
of the Allied Powers (GHQ) that occupied Japan for the enforcement of the
Potsdam Declaration which ended the Pacific War (the part of World War II
which related to the Asia-Pacific region), while also conserving Japanese
identity. Recently, ASEAN countries including Indonesia have begun to
move forward to establishing their own criminal justice systems while
conserving their own identities, with the support of Japan. It would be an
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intriguing to learn about the change in the modality of the Indonesian
systems as inspired by the Japanese criminal justice system, but no
anthropologist has done such a study to date. In this paper, I, although as
only a layman in the field of anthropology, have attempted to analyze the
aspects of the Indonesian-style police boxes and coast guard in the context
of an anthropological point of view. I would like to discuss these aspects
through an analysis of the changes to the plurality of Indonesia's local legal
systems resulting from Japanese legal assistance.

Legal Assistance as Global Justice

Recently, issues relating to legal assistance have been actively gaining
prominence. However, there have been diverse and complicated points of
issue and points of interest. Before I introduce my main topic, I would like
to give a brief overview and explain the significance of legal assistance.

The movement for legal assistance (legal technical assistance) emerged
from the need for introducing capitalism and democracy, triggered by the
reform of a socialist regime, and also from the need for assisting countries
which are in an unstable state as a result the collapse of a cold-war regime
or from having deteriorated as a result of civil conflicts. Against this
backdrop, the introduction of legal assistance aims to ensure the building of
legal systems which would drive the government to promote markets,
companies and the civil community, thereby improving the country's
governance, and it also aims to build good governance by way of system
reform based on the principle of the rule of law. This type of assistance is
also sometimes called "legal cooperation" or "legal collaboration."

Legal assistance includes various activities such as: (i) the development
of substantive laws, (i1) the development of judicial, legislative and
administrative organizational frameworks, (ii1) the fostering of human
resources, such as legal professionals and law enforcement officers, (iv) the
development of infrastructures to support the operation of legal systems, as
well as the prior and follow-up research necessary for implementing (i)
through (iv) above. The Japanese government and government
organizations have offered official development assistance (ODA),
including technology and funds, to developing countries, for the purpose of
contributing to the economic development and improvement of the welfare
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of the assisted countries. There are two types of ODA scheme, namely the
"multilateral aid" scheme, which offers funding through international
organizations, and the “bilateral aid” scheme, directed at the assisted
country. The bilateral aid takes the form of loans (including yen loans) and
gifts, and the gifts are further divided into technical cooperation and grants.
By the enactment of the "Act on Partial Amendment to Act on the Japan
International Cooperation Agency" (Act No. 100 of 2006), a new JICA was
granted exclusive responsibility for the implementation of these three
schemes (loan, grant and technical cooperation), and it has implemented
the provision of assistance efficiently®. "Japan's Official Development
Assistance Charter" which was adopted by Cabinet Decision on August 29,
2003, states that "The most important philosophy of Japan’s ODA is to
support the self-help efforts of developing countries, based on good
governance, by extending cooperation for their human resources
development, institution building, including the development of legal
systems, and economic and social infrastructure building, which constitute
the basis for the development of these countries. Accordingly, Japan
respects the self-initiative of the developing countries themselves, and
gives priority to their own development strategies." Based on this policy,
Japan has been making efforts to improve its legal assistance.

Some people emphasize the unilateral and arbitrary nature of legal
assistance, and criticize legal assistance as being some kind of obtrusion of
the assisting country's justice system and sense of values or its political or
diplomatic tools. However, as long as a particular country is in need of help,
ignoring the suffering of its people can violate those people's rights to
request the reallocation of resources. Given that the degree and modalities
of a country's economic, political and social development depend on the
system, it is important to find a way of reforming any system obstructing
these developments. The academic field of the "law and development"
focuses on the analysis of these systems, and seeks a way of achieving a
country's development through such means as the reform of its legal system,
incentives for enhancing its people's productivity and creativity, and the

2 The technical cooperation aims to foster human resources in the social and economic
development of developing countries, to transfer Japanese technologies, skills and knowledge
thereto, to implement any development or improvement in a way suited to their needs, to assist
them in solving problems which are an obstacle to the development, and to contribute further to
the development and reinforcement of the system and the organization of self-sufficient growth.
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promotion of the reform of ineffective social systems. Discussions have
taken place between authors in this field as to the range of assistance which
should be given in response to a request and the methodologies for
implementing such assistance.

Domestic human rights issues have extended beyond the domain of
merely domestic issues, and have become a topic involving global justice.
In the wake of this development, should the human rights issues of one
country be considered in the context of multinational responsibility, not
merely in the context of that country's own responsibility? Should
international society be responsible for the promotion of and assistance to a
state's human rights protection? Tatsuo Inoue argues that society
internationally should provide a state with assistance for the establishment
and effective implementation of civil and political human rights protection
within its domestic framework, and further should take responsibility for
international assistance in order to achieve social and economic human
rights (Inoue 2011: 269-269).

For human rights to be established under global justice, it is
essential to actively affirm the state's responsibility for human
rights protection and to understand this responsibility as being
the responsibility of society internationally, instead of being
merely a domestic responsibility. Further, it is also necessary for
the international society to assume responsibility for assisting a
state to implement such responsibility (Inoue 2011: 254).

The issue of whether human rights are successfully protected depends on
the modality of the system structure. The conception of a device designed
to implement human rights protection would be the key to the achievement
of justice. Legal assistance can be an effective tool designed for the
conception of global justice, i.e. the achievement of human rights
protection. On the other hand, however, as [ mentioned earlier, the risk of
such assistance being used as some kind of obtrusion of the assisting
country's justice and sense of values, based on its ethnocentrism or as a
political or diplomatic tool, cannot be denied. Inoue also takes a careful
approach to global justice in relation to human rights protection on a global
basis. He argues for the necessity of taking a "global" approach to seek
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comprehensive consistency of the various sets of issues while taking into
account the correlation among them, instead of taking the "local" approach
to dealing with this set of issues separately from others.

In order to respond to the issues involving global human rights
protection properly, it is necessary to take a "global" approach to
achieve the effective resolution of problems, by seeking
comprehensive consistency of the problems while considering
the complicated correlation among various sets of issues and
critically checking the theoretical and functional inconsistencies
arising from addressing different sets of issues, instead of taking
a "local" approach, focusing on certain problem separately
(Inoue 2011: 253).

As each country has a different culture, sense of values for people, sense
of values for society, history and environment, it would hardly be possible
to aggregate and harmonize the conception and system of justice
worldwide. Teruhisa Se argues that the dialogue among different cultures
regarding the issue of human rights is very important. He further argues
that each society, although sharing core values, builds its own distinctive
conception and system of justice dealing with human rights and that
various models will co-exist worldwide (Se 2011: 175). He concludes that
it is necessary to foster human resources with local knowledge and insight,
with the capability of carrying out ongoing interactive studies with people
from other regions, and comparing and studying the human rights
protection systems which are in place to benefit the members of each
society.

It should be understood that the prime significance of the
dialogue between different cultures is that it enables us to
confirm that each of various cultures, including one's own
culture, is the accumulation of rich wisdom from our ancestors
and indicates the significant possibilities for modalities of
human beings and society, which no one has precisely
recognized so far (Se 2011: 177).
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In connection with these arguments, I would like to add some
explanations in relation to the aspect of legal assistance as a conception of
justice. The countries providing assistance need to take the approach of
seeking a consistent resolution of issues while considering and critically
checking the complicated correlation of various set of issues. Further, it is
necessary for both the assisting country and assisted country to foster
human resources acquainted with the systems of both countries, so as to
enable them to have a reciprocal dialogue on the differences between their
systems. In summary, the anthropological mind is important. It is necessary
to foster a capacity to understand the raison d'étre of another country's
system from a third party viewpoint, to understand his/her own country's
system from an objective viewpoint, to recognize and discover the issues
underlying such system, and to seek the possibility of system reform aimed
at the resolution of such issues. The development of such human resources
would be the additional driving force for system reform.

Japan’s Assistance Program for System Development of Indonesian
Law Enforcement Authorities

A The Project on BAKORKAMLA Structural Enhancement

According to the "Basic Policy of the Assistance for Legal and Judicial
System Development" (April 2009) adopted by a Director-General level
meeting of the relevant agencies based on the approval of the Overseas
Economic Cooperation Council®, the goal of the provision of legal
assistance to developing countries in making laws and the framework of a
legal system is to assist their self-help efforts on the basis of good
governance. It also states that legal assistance is an effective tool for Japan
in maintaining its honorable status within the international community in
the future, and that this assistance, as assistance using Japan's "soft power",
plays an important role in strengthening Asia's economic growth, and

3 This is a council established by the Cabinet to discuss important issues relating to Japanese
overseas economic assistance, such as the use of ODA and private-sector funds, and to
implement strategic overseas economic assistance in an effective manner. The council is
constituted by the Prime Minister who presides over the council, and the Chief Cabinet
Secretary, Minister of Foreign Affairs, Minister of Finance and Minister of Economy, Trade and
Industry.
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further that Japan needs to continue to promote positively the provision of
assistance based on this basic policy. In response to a request from the
Japan Coast Guard (JCG), "Heads of Asian Coast Guard Agencies
Meetings" (HACGAM), participated in by working-level officials of coast
guard agencies from 17 countries and one region within Asia, have been
held annually since 2004, with a view of assuring maritime security in Asia.
HACGAM also advocate the "assurance of Asian maritime safety through
the promotion of capacity building."

One of the distinctive characteristics of Japanese legal assistance is that
it assists the spontaneous and progressive reform processes of the assisted
country's self-help efforts, based on a "collaborative working" approach
(Matsuo 2009: 104). The JCG also has assisted the coast guard agencies of
Asian and African countries in developing their organizational frameworks
and human resources. To be more specific, the methodologies for legal
assistance from Japan are (1) providing training in Japan, (i1) dispatching
experts from Japan for short periods of time, such as for giving seminars in
each assisted country, and (ii1) dispatching experts from Japan for a long
period of time.

(1) As a part of the training offered in Japan, the JCG accepts fellows
from Oman, Yemen, Kenya and African countries such as Tanzania to
provide them with (i) "East Asia Maritime Enforcement (2006-2010)"
training on knowledge and skills for maritime security activities for the
prevention of maritime crime and maritime criminal investigation. In
addition to this, as mentioned in the introduction, the JCG has been running
a training course for the "reinforcement of maritime safety capability for
coast guard officers in the ASEAN region" mainly for fellows dispatched
from the Philippines, Indonesia and Malaysia since 2009. This is a course
of six and a half months’ duration held at the JCG for the purpose of
"assisting candidates at executive officer level of coast guard authorities in
the ASEAN region to acquire sophisticated decision-making ability in the
execution of their maritime safety duties, which is ability required for
leadership®. (2) As part of dispatching experts on a short-term basis, the
JCG has implemented (ii) an "Assistance Project for System Development

4 Decision-making abilities relating to the performance of maritime security duty, which are
required for leadership, include the ability to apply law to the facts constituting the crime, to
take initiative in response to maritime accidents, and to operate and control patrol vessels.
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for the Coast Guard Officers Education and Capacity Building
Management" (2008-2013) for the Philippines and (vi) "Program for
Reinforcement of Maritime Safety Capability" (2009-2011) for Malaysia.
(3) Lastly, as a part of dispatching experts on a long-term basis, the JCG
has implemented (i1) (ii1) an "Assistance Program for Administration of
Maritime Safety" (2006-2011) for the Philippines, (iv) "The Project on
BAKORKAMLA Structural Enhancement" for Indonesia, in (V)
"Assistance Project for the Maritime Transportation Safety and Maritime
Rescue Activities" and (vi).

Tablel: Problems, methodologies and contents of technical assistance

from JCG and JICA

Field of technical assistance Methodologies
and its problems

(i) East Asia Maritime Training in Japan
Enforcement (2006—2010)
Training Course

(i1) Assistance Project for - Long-term dispatching of
System Development for the experts (four experts)
Education of Coast Guard
Officers and Capacity Building
Management for the Philippines

- Short-term dispatching of
expert (one expert)

- Training in Japan

(iii) Assistance Program for - Long-term dispatching of
Administration of Maritime expert (one expert)
Safety for the Philippines

(iv) The Project on - Long-term dispatching of
BAKORKAMLA Structural experts (three experts)
Enhancement

- Short-term dispatching of
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Contents

Training for coast guard officers
of Asian and African countries
on knowledge and skills for
maritime security activities for
the prevention of maritime crime
and maritime criminal
investigation

Development for a system for
education and human resources
development management for the
Philippine Coast Guard
(improvement of education and
training program in the field of
law enforcement)

Improvement of work capacity
for the Philippine Coast Guard
(assistance in combating pirates,
illegal importers and smugglers)

Development of an effective
system for the maintenance of
maritime public order in
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expert Indonesia

- Training in Japan

(v) Assistance Project for the - Long-term dispatching of Recommendation on Indonesia's
Maritime Transportation Safety  expert (one expert) navigation safety measures,

and Maritime Rescue Activities marine environment measures,
for Indonesia and rescue/disaster prevention

measurcs

(vi) Program for Reinforcement - Long-term dispatching of Capacity building for the

of Maritime Safety Capability expert (one expert) Malaysian Maritime
for Malaysia ) ; Enforcement Agency (criminal
- Short-term dispatching of investigation, search and rescue

expert activities).

- Training in Japan

The noteworthy project among these JCG's assistances is number (iv)
"The Project on BAKORKAMLA Structural Enhancement." The goal of
this project is to assist the Indonesian Maritime Security Coordination
Board (BAKORKAMLA), which was decided to be established in
December 2005, by way of technology transfer for the purpose of
reinforcing its structure.

In 2000, the National Police was segregated from the Indonesian
National Armed Forces. Therefore, it became urgent that Indonesia should
reform the organization of its police and systems. As a part of its ODA,
Japan launched the "Indonesian National Police Reform Assistance
Program" assisted by the National Police Agency of Japan, in response to a
request from the Indonesian government. In 2006, BAKORKAMLA
(Maritime Security Coordination Board) started to prepare for the operation
for law enforcement at sea. There is a plan to establish the Indonesian
Coast Guard (ICG) in the future, to be the maritime law enforcement
agency of Indonesia.

Formerly, the organizational framework for Indonesian maritime
security had many problems including conflicts among the Indonesian
authorities, as maritime security enforcement for Indonesia was undertaken
primarily by the Navy, but also by multiple agencies including the National
Police Marine Division, the Security and Rescue Office of the Maritime
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Transportation Department of the Ministry of Transportation of Indonesia,
and the Ministry of Marine Affairs and Fisheries. Indonesia, which has
important straits such as the Strait of Malacca, the Strait of Singapore, the
Sunda Strait and the Lombok Strait, has suffered damage from pirates, and
the reinforcement of the structure and capabilities of the coast guard is an
urgent necessity. For Japan as well, such reinforcement has a significant
impact on the economy as these straits are important sea trade routes to the
Indian Ocean. Against this backdrop, Indonesia, in the pursuit of
developing a new maritime security organizational framework and system,
requested the Japanese government for assistance. In response to this
request, since 2003, experts (JCG officers) have been dispatched to
Indonesia through JICA. As a result of such assistance projects, the
establishment of BAKORKAMLA (which stands for Badan (organization),
Koordinasi (coordination), Keamanan (security) and Laut (maritime)), a
maritime security coordination council aimed at liaising between
government agencies, was approved. The Presidential Decree for the
establishment of BAKORKAMLA (Decree No. 81) was issued on
December 2005 and the kick-off ceremony was held on December 2006.
Forty-four officers from 12 agencies, including the Indonesian Navy (13
officers), the National Police Marine Division (7 officers), the Ministry of
Marine Affairs and Fisheries (5 officers), the Ministry of Transportation (4
officers), the Ministry of Home Affairs (3 officers), POLHUKAM (3
officers), Indonesia's Prosecution Service (2 officers), the Ministry of
Finance (2 officers), the Ministry of Foreign Affairs (1 officer), the
Ministry of Justice (1 officer), the State Information Office (1 officer) and
the Indonesian Air Force (1 officer), were dispatched to BAKORKAMLA
as full-time staff under a Presidential Decree. In total, BAKORKAMLA
has 200 members, including 40 temporarily assigned staff members in
addition to as those required by the Presidential Decree, 91 newly recruited
staff members and 25 temporary staff members, led by the
Secretary-General dispatched from the Navy. According to the Presidential
Decree, BAKORKAMLA has the duty of coordinating the policy measures
of various government agencies including the National Police Marine
Division, the Maritime Transportation Department of the Security and
Rescue Division of the Ministry of Transportation, the Navy, the Ministry
of Marine Affairs and Fisheries and the Indonesian Customs as well as
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conducting maritime law enforcement activities in an integrated manner.
Such duties include: (1) general policy-making and official announcements
on matters relating to maritime law enforcement, (ii) security monitoring or
prevention activities for illegal activities within the Indonesian territory, as
well as coordinating the implementation of maritime security activities
such as activities for securing the safety of navigation or activities of
governments and private sectors, and (iii) practical operation of and
technical assistance for maritime security-related systems in an integrated
manner.

In accordance with the "BAKORKAMLA Strategies 2007-2009"
formulated on the launch of BAKORKAMLA, the Act on Navigation of
Vessels came into effect on May 7, 2008. This provides the guidelines for
establishing a coast guard dedicated to maritime safety and security. Article
352 of this Act provides that "The coast guard as provided for in this Act
shall be established within three years," however, as at November 2013, the
organizational framework for the ISCG has yet to be established.

For the three year period from May 2008 to May 2011, the JCG
dispatched long-term experts to BAKORKAMLA, for the first phase of its
structural enhancement project. This project has assisted BAKORKAMLA
with the establishment of an effective organizational framework and a
system for maritime security, including the following aspects: (i)
improvement of BAKORKAMLA's ability to devise its own schemes, (ii)
establishment of the procedures for maritime security operations, and (iii)
establishment of the implementation process for joint training in maritime
security. The JCG sent its patrol vessels, including the "Shikishima" and
"Hayato," to Indonesia and joint anti-piracy drills were performed using
these boats. As I have already explained, since 2009, the Japan Coast Guard
Academy has provided a six and half month long "Reinforcement of
maritime safety capability for coast guard officers in the ASEAN region"
program for junior officers with five years’ job experience from Malaysia
and the Philippines in addition to Indonesia, so as to foster human
resources for maritime law enforcement’.

5 The providers of the legal assistance also include the non-governmental organizations, in
addition to the government. Wide range of entities, such as commercial companies, the Japan
Federation of Bar Associations, foundations, education and research institutions have been
increasing involved in the legal assistance. As a part of assistance program for the development
of system of maritime law enforcement agencies of ASEAN countries, JCGA has provided

59



[ b PRl AR SS9 1S B3 5 SERERYAITTE ] R &

The important challenge in assisting in the establishment of the ICG is
how to integrate the law enforcement jurisdiction of the government
agencies engaged in maritime security. The long-term experts dispatched to
assist in the Project on BAKORKAMLA Structural Enhancement pointed
out that, although the Act on Navigation of Vessels of 2008 provided for
the duty and authority of the ICG, it proved to be difficult to reach a
consensus during the process of legislation of this Act because of
conflicting opinions in each of the government agencies.® The Minister of
Transportation submitted the bill to the President, but the bill was
redirected to the Cabinet Office because there was insufficient coordination
among the relevant agencies. After re-adjustment, mainly by
BAKORKAMLA, and then integration by BAKORKAMLA and the
Maritime Transportation Department of the Ministry of Transportation, the
implementation of the ICG scheme became viable. Thus, in Indonesia
where law enforcement authorities empowered by different laws are in
conflict with each other, it is necessary for the assisting country and the
authorities of the assisted country to collaborate with each other so as to
seek a way of integrating the organizational structure and systems for
maritime security and to discuss the basic policy for the ICG. Ongoing
discussions participated in by the relevant authorities of the assisting
country and the assisted country can generate contacts between different
systems and organizations, provide opportunities for mutual dialogue, and
provide a platform for a discussion on the establishment of a new and
integrated system and structure taking into consideration the various
standpoints.

B Japan’s Assistance Program for National Police Reform

The Indonesian National Police has been democratized since its
segregation from the Indonesian National Armed Forces. Since 2002, in
response to a request from the Indonesian government, the National Police
Agency of Japan has implemented an "Assistance Program for National

one-year training course for the junior officers candidates from April 2011, as a reinforcement
of maritime safety capability project sponsored by The Nippon Foundation.

6 Article from Kaijo Hoan Shinbun (coast guard press) dated June 24, 2010. Yuta Enomoto, an
expert dispatched for long-term, monthly contributed to Kaijo Hoan Shinbun a series of 36
articles titled "Indonesia dayori—kaijo hoan taisei kyoka project” (News from
Indonesia—Maritime security reinforcement project), from July 2008 to June 2011.
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Police Reform" with the assistance of JICA. Through this program, the
"Civilian Police Activities Promotion Project’" has been under way on the
project site of Kota Bekasi, located in the east of the Special Capital
Region of Jakarta (Kawamura 2006: 37—40).

Under the "Civilian Police Activities Promotion Project," experts (police
officers) dispatched from Japan have assisted the Indonesian police in the
creation of the "Bekasi method" or "Indonesian-style civilian police
activities" capable of autonomous development and tailored to local needs.
This project aims to build a service which provides "police for the citizens"
instead of "police for the government", and which responds to requests
from the citizens in a faithful and swift manner, and which can gain the
basic trust of the citizens. One of the most noteworthy efforts was the
creation of the BKPM (which stands for Balai Kemitraan Polisi dan
Masyarakat, which means the "police and citizens partnership center" in
Indonesian) based on the Japanese police box system. Inspired by Japanese
community police activities, each BKPM officer has been carrying out the
scheduled surveillance and patrolling activities for the district assigned to
him/her. A partnership forum (liaison meeting) constituted by a community
representative and the police has also been established to conduct
collaborative activities between citizens and the police, such as patrolling,
crime prevention activities and the settlement of domestic and
neighborhood disputes and juvenile delinquency, etc.

I would now like to introduce the activities of the BKPM in Mekarsari
which was established in 2005 as one of the Indonesian style police boxes®.
The cost of 30 million yen required for the establishment of a police box,
including equipment, was funded by a grant and other financial resources
under the Japanese ODA. The BKPM in Mekarsari is located in a relatively
safe residential area. The police box has 15 police officers, all women. In

7 The Bekasi project has completed its first five-year period (Phase I) in July 2007 and entered
its next five-year period (Phase II). In Phase II, efforts are being made to establish a system for
enabling the police of each region in Indonesia to successfully carry out civilian police activities
adapted to fit the characteristics of each region.

¥ During the period from October 24 to 31, 2010, the inquiry was made to experts dispatched to
Indonesia for long-term. By January 2007, 14 BKPM has been established in the Bukasi police
jurisdiction. Each BKPM is equipped with the facility building, a patrol car, two motorcycle,
and a set of radio device. Although it may be criticized as being too quick for the conclusion,
BKPM Mekarsari in Bekasi police jurisdiction can be seen as the proof of success of assistance
and has drawn attention as the police box with only women police officers.
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order for the police to be trusted by the citizens, the sense of "distance"
between the police and the community needs to be reduced. Typically, in
the daytime, men go to work and women stay at home. In this respect, in
response to a request from the Indonesians, a police box with women-only
officers was established so that women staying at home would be
comfortable when accepting house calls from the police or visiting the
police box themselves. After eight years since the opening of the BKPM in
Mekarsari, it seems to have successfully reduced the sense of "distance"
between the police and the community. About five people visit the police
box in a day. They visit the police box to consult about minor cases such as
domestic violence, neighbors’ dogs and juvenile delinquency. The BKPM
in Mekarsari also coordinates a police box liaison meeting, constituted by
representatives of the community and the police, called the FKPM. The
head of this meeting is the representative of the neighborhood community
association. BKPM in Mekarsari plays the central role in reform efforts for
the community, and ensures the safety of the community by such means as
patrolling and a crime prevention campaign.

The BKPM in Mekarsari, based on the shift system for Japanese police
officers, adopts the three-shift system where an officer is assigned to a
full-day duty (24 hours), a day off and daytime duty in rotation. As a result,
there are usually four police officers per rotation. The main duties of the
BKPM in Mekarsari are patrolling for the safety of the community, making
house calls to homes to listen to troubles and requests, responding to
reporting by citizens, and resolving daily troubles. There have been 53,690
house calls made to listen to troubles and requests. The BKPM in
Mekarsari has also prepared an emergency contact information card for
each household, based on the Japanese system.

In addition to the establishment of an Indonesian-style police box, as part
of assistance under the Civilian Police Activities Promotion Project, experts
in crime scene investigation and communications dispatch have been sent
to Indonesia, on both long and short term projects. In particular, in order to
foster crime scene investigation specialists, technical assistance programs,
such as a "crime scene investigation ability test" relating to fingerprinting
and photography, have been provided. The crime scene investigation ability
test has three grades, i.e. Instructor Class, A Class and B Class, and over 50
people have passed this test since its introduction in 2006. However, it
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should be said that the education of crime scene investigation specialists
did involve some difficulties in the beginning. In the Japanese criminal
justice system, the principle of adjudication based on evidence is applied,
which means that the fact-finding for a crime needs to be carried out based
on evidence. However, in the Indonesian criminal justice system,
fact-finding is based on the confession of the suspect, and it was difficult to
make the Indonesian police officers understand the significance of the
crime scene investigation. According to the experts dispatched on long term
projects as the crime scene investigation specialists, Indonesian
investigators have now begun to recognize the importance of crime scene
investigation, thanks to the effects of identifying an offender from the
inspection of the body of a person who died an unnatural death.

To what extent should Japanese experts dispatched for the Assistance
Program for National Police Reform give advice? Japanese experts all say
that they do not give any advice on the Indonesian legal system. Unlike the
Japanese-style police box, the Indonesian police box, as a general rule,
does not deal with criminal cases or regulate traffic violations. The BKPM
in Mekarsari 1s not engaged in such activities either. Experts dispatched for
the Assistance Program for National Police Reform have been required to
pay due respect to Indonesian society and culture, and they have been
carefully chosen (Yamazaki 2009: 31). The importance of providing
assistance while breaking free from bigotry and prejudice, participating in
local people's lives and sharing experiences with them and understanding
their way of thinking regarding the systems underlying their society is
connected to an anthropological mind, which is applied by anthropologists
in the creation of the ethnography.

Similarly, at the Bekasi police office, experts dispatched from the
Japanese police to assist in communications dispatch and crime
scene investigation are working and communicating closely with
Bekasi police officers, while paying due respect to the culture and
society of Indonesia. This is the distinctive character of Japanese

assistance which cannot be imitated by any other country
(Yamazaki 2009: 41)

However, for legal assistance, it is not sufficient only to pay due respect
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to local society and culture. Those engaged in providing legal assistance are
required to have sufficient knowledge and understanding of the legal
system. The important thing is the understanding of the local legal system
from an anthropological mind.

Legal Pluralism and Anthropological Mind in Law and Development

The modality of the activities of law enforcement officers, who enforce
and act upon the law, largely depends upon the modality of the system as a
whole’. The police system in postwar-Japan underwent a drastic reform
with the support of GHQ, urging a change in the modality of law
enforcement officers, including police officers and coast guard officers who
crack down on crimes occurring on the land and the sea. Colonel Mills of
the United States Coast Guard (USCG), who visited Japan at GHQ's
invitation, advised on and recommended the establishment of a central
authority to control maritime security. His advice led to the formation of
the Japan Coast Guard (JCG), which is the central authority for managing
operations relating to the assurance of maritime safety and security,
formerly undertaken by multiple agencies including the police, customs,
quarantine office, and sea transport office (Murakami and Mori, 2009,
pp26-27).

Although the system for maritime security has been inspired by the
USCQG system, the Japanese system is not a complete imitation of that of
the USCG (Murakami and Mori, 2009, p.28). The coast guard officers have
been assigned the duties of securing maritime safety and security, and
Article 31 of the Japan Coast Guard Act provides that, in relation to the
maritime offenses, they shall act as the judicial police officers within the
meaning of the Code of Criminal Procedure. The distinctive characteristic
of the Japanese coast guard is that the staff members, who are responsible

9 The term "law enforcement" means the enforcement of law enacted by parliament,
which reflects the will of the nationals with whom the sovereign power resides, that
1s, the enforcement of "law" enacted for the purpose of controlling the exercise by
the government of its authority vis-a-vis nationals. The government abides by
parliament-enacted laws, exercises its powers within the mandate, and enforces the
parliament-enacted laws. The enforcement of laws plays the primal functions of
securing domestic safety and legal order, and the powers are mostly exercised
against nationals and their property (Murakami and Mori 2009: 40—41).
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for maritime security and safety, mainly consist of civilians (coast guard
officers who are also special judicial police officers), instead of members of
the armed forces.

Recently, ASEAN countries have begun to take steps toward building a
new maritime security system, which is independent of the armed forces
and operated primarily by civilians. The Philippine Coast Guard was
initially established as one of the agencies under the Navy Department of
National Defense in 1967, but was segregated from the Navy in April 1998
with its functions transferred to the Department of Transportation and
Communication. Malaysia has, in turn, established the Malaysian Maritime
Enforcement Agency. In addition, as already mentioned, Indonesia is
currently in the process of creating the Indonesian Coast Guard which 1s
independent of the navy.

The laws of Japan comprise the Constitution of Japan, as the supreme
and fundamental law, as well as other forms of law including acts, orders,
regulations and municipal ordinances. The criminal law of Japan has been
inspired by German law; however, criminal procedures law has been
affected by U.S. laws, as the Constitution has been strongly influenced by
them. This does not mean that Japanese criminal laws and criminal
procedures laws are identical to those of Germany and the U.S.; they have
unique identities as Japanese laws (Tanaka, 1992). Likewise, each country
can adapt a maritime safety system to its own system while keeping its
identity, in the same way as Japan has established its unique coast guard
system based on the American system.

So, in order to provide assistance to the legal system development in
another country, which has primarily been implemented by way of giving
training sessions in Japan to personnel responsible for system reform in the
other country (counterpart), or by way of dispatching Japanese experts
(judges, police officers, coast guard officers, etc.) to another country to
provide policy advice to counterparts, it is important to ensure that the
Japanese experts to be dispatched, whether for the long-term or short-term,
are acquainted with an anthropological mind, and also to educate any
counterparts visiting Japan to learn such a way of thinking.

So far, the focus has been on the importance of the role of
anthropologists, who have a thorough knowledge of a local society, in
assisting with the development, as they can study native resources such as
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local systems, and can provide assistance tailored to local needs from the
standpoint of the local people (Kishigami, 2008). Nobuhiro Kishigami
suggests that it is preferable that a technical assistance expert who stays in
the assisted country for a long time should learn anthropological
methodologies and insights, and gain the ability to utilize them (Kishigami,
2008).

Kishigami's opinion that the experts dispatched to the assisted countries
should learn the anthropological methodologies is worth consideration;
however, anthropology has many subcategories, and has been divided into
too many fields such as legal anthropology, political anthropology,
economic anthropology, family anthropology, religious anthropology,
historical anthropology, cognitive anthropology, interpretive anthropology,
and ecological anthropology, so that even the anthropologists, not to
mention laymen, cannot understand the whole picture (Takezawa 2007:2).
So, the important thing is to provide assistance based on an anthropological
mind.

The law is an academic field focused on the study of knowledge of the
modern West. On the contrary, the distinctive nature of anthropology lies in
the uniqueness of an approach based on a principle heterogeneous to the
knowledge system built in the modern West. In promoting assistance for
the legal system development, it is important to ensure that the expert
dispatched to the assisted country learns the anthropological mind based on
the distinctive nature of anthropology, and also to ensure that the trainees
dispatched from the assisted country learn such a way of thinking.

The distinctiveness of anthropology compared with various
other liberal art sciences does not lie in the distinctiveness
of the subject of study, that is, the societies heterogeneous
to the West that had not been studied by the other sciences
and that are generally described by the adjective "savage."
Rather, the distinctiveness of anthropology should be
found in the uniqueness of methodologies and philosophies
based on the principles heterogeneous to the knowledge
system built in the modern West (Takezawa 2007: 1).

Legal anthropology, which applies anthropological methodologies to the
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study of law, has fewer expert scholars and is a minor field of study
compared with mainstream legal studies in Japan. However, legal
anthropology is the only field of study in which one can study both modern
Western intellectual thinking methodologies, and at the same time, take an
approach based on the principles heterogeneous to the knowledge system
built in the modern West as well. Masaji Chiba, the leading scholar in legal
anthropology in Japan, noted that law based on principles different from the
state laws (such as the constitution, acts, orders, regulations, municipal
ordinances, etc.) and case law of the modern West, such as the sharia
(religious laws) of Islamic countries, tribal laws such as that made by the
jirga of Afghanistan, and the adat (customary laws) of Indonesia, and
argued that the "law" of Asian and African countries could be characterized
by the concept of "legal pluralism." He described and analyzed the "laws"
which are heterogeneous to the laws of the modern West constituted by
state laws and case law (Chiba 1969, 1998). His academic interest was
succeeded to by Werner Menski in the U.K., who has been doing research
on legal pluralism, while focusing on the conflicts and disputes involving
immigrants and the legal system of this multicultural and multiethnic
country (Menski 2006).

Lastly, I would like to summarize the characteristics of the
anthropological mind. This is the question of the parameter of an
anthropological mind based on the principles heterogeneous to the
knowledge system built in the modern West. An anthropologist creates
ethnography based on the field work in a society with a heterogeneous
culture, and then, in the process of the description and analysis of a
different culture, attempts to elucidate the insider's perspectives, for
instance, the way the local people think, their sense of values, and the
backgrounds to their way of thinking and sense of values. If you can see
others only according to your knowledge and the sense of values to which
you are accustomed, all you will find is the output contrary to the insider's
perspectives. So, looking at others only according to your knowledge and
the sense of values to which you are accustomed is called "ethnocentrism,"
and should be strictly avoided. The essential feature of the anthropological
mind, which is correlatively connected to field work, is to break free of
looking at others only according to your knowledge and sense of values to
which you are accustomed, and to analyze the way the local people think,
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their sense of values, and the background to their way of thinking and sense
of values.

Anthropology is a science, the primal methodology of
which is the field work in a society having a heterogeneous
culture, and what it makes worthwhile is the description of
"present," not the "past." Given that the today's world has
created various problems under the name of "culture," as
mentioned, one of the most important future tasks of
anthropology is to visit the site to describe these problems
on-site, and to analyze the efforts of people, agencies and
groups in their attempt to resolve them as well as the
effectiveness and limits of such efforts (Takezawa
2007:327).

In addition, anthropology provides keys for looking at one's own culture
from new perspectives, sometimes critical or sometimes positive. In the
history of anthropology, Franz Boas advocated cultural relativism, arguing
that such cross-cultural study enables one to look at one's own culture in an
objective way and would serve as a means for breaking free from the
constraints of one's own culture. Some authors point out that this cultural
relativism often used as a means to connive at or justify the injustice of
one's own country, as it is the concept often employed by non-Western
countries when they refuse or criticize the concepts of human rights, liberty,
equality, democracy, constitutionalism, and the rule of law (Tanaka
1994:258). In fact, cultural relativism will end up as the mere
self-affirmation of one's own culture, unless the dialogue with other
cultures is warranted in a logical context. For making cross-cultural
comparisons, a transcendent approach which is independent from the
evolutionary theory would be necessary, however, this approach is often
used for the self-affirmation of one's own culture and to characterize
"others" in the context of hierarchies and exclusion systems where their
own culture is placed at the top. Cultural relativism has a significantly
humanistic meaning in an attempt to affirm the value and uniqueness of
one's own culture, as opposed to the evolutionary idea which considers the
"others" as being in the process of human evolution. So, in order for
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cultural relativism to prove effective, it would be necessary to constantly
relativize oneself and to constantly expose oneself to the self-criticism
associated with such relativization (Takezawa 2007). The distinctiveness of
the anthropological mind can also be found in that the understanding of
different cultures involves the reconsideration of one's own culture from a
critical standpoint and awareness towards a co-existence with multiple
cultures.

Anthropology, from the outset, emerged as the field of
study to challenge the intellectual environment in which it
was placed. The subject of anthropology is peripheral
societies and the people living there, which had not been
considered as a worthwhile subject for study.
Anthropologists had strived to describe and understand
their reality by the use of methodologies different from,
but relative to, other fields of science which resort to
categorization and analysis (2007:328).

Conclusion—What is Anthropological Mind?

According to Shigeaki Tanaka, "The fundamental issue in pursuing the
rationality of legal mind is the problem of an institutional approach, that is,
how to achieve justice and the possibilities and limitations of law in
achieving justice, rather than the issue of a general sense of value as to the
definition of justice" (Tanaka 1994:420-421). Legal system development
assistance will serve as an effective means to achieve the concept of global
justice, including a guarantee of human rights, as it aims at the
improvement of the governance of each state by ensuring the operation the
state by law-based mechanisms and by stimulating the activities of markets,
companies and the civil community, and also aims at building good
governance by way of system reform based on the principle of the control
of law. This paper highlighted that, for the purpose of assisting with legal
system development as the means to realize the concept of justice, it is
important for both experts from the assisting country dispatched to the
assisted country and trainees dispatched from the assisted country to learn

69



[ b PRl AR SS9 1S B3 5 SERERYAITTE ] R &

an anthropological mind, based on the analysis for assisting with the
system development for Indonesian law enforcement authorities.

The modalities and methodologies peculiar to the anthropological mind
have been developed by the implementation of field work and the creation
of ethnographies by the anthropologists. Therefore, it would be appropriate
to elucidate the structural features of the anthropological mind, focusing
basically on how field work and ethnographies have been described. Field
work means to put oneself in a different mode of living, gaining experience
from leaving one's own culture (to break free of own cultural boundaries
and limitations), and to see the new world from the perspective of others.
Judging another culture from one's own criteria in an ethnocentric way
makes the cross-cultural contact difficult. Malinowski who defined the
value of field work requires the following four conditions for the feasibility
of field work: (1) the necessity of a long-term stay (one or two years); (i1) a
command of the local language; (iii) building trustworthy relationships
with local people; and (iv) acceptance as member of the local society
(Okuno and Hanabuchi 2011: 10-12). The essential feature of the
anthropological mind, which is correlatively connected to field work, is to
break free of looking at others only according to your own knowledge and
the sense of values to which you are accustomed, and to analyze the way
the local people think, their sense of values, and the background to their
way of thinking and sense of values.

Secondly, for making ethnographies, recognizing the fact that our ideas
and concepts are only true within the framework of our own civilization,
and the distinctiveness of the anthropological mind is to constantly
relativize oneself and also to constantly expose oneself to the self-criticism
associated with such relativization in looking at one's own culture from an
objective perspective and comparing it with another culture, as opposed to
the idea of evolution, is important. Geertz explained the significance of
interpretative anthropology, while supporting the cultural relativism of
Boas. Geertz claims that it is important to recognize that anthropological
work, that is, ethnographies created by anthropologists, is merely a fiction
"presenting the constructive understanding of constructive natives, from a
constructive point of view," taking into account the criticism that
anthropology, through the research of "others," has helped to suppress the
voice of "others" (Geertz 1973). In addition, James Clifford claims the
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importance of clearly recognizing one's own position and becoming
sensitive in writing about cultural alterity, in other words, recognizing the
institutional and historical restraints surrounding the writer. Needless to say,
one should always remain open to criticism and intervention from local
people, and also to criticism and intervention from other scholars
(Takezawa 2007: 294-298).

According to Geertz, the purpose of anthropology is to expand the world
of the dialogue between human beings (Geertz 1973). Enjoying the benefits
of an anthropological mind would allow the creation of de-westernized
concepts and universalization as a common infrastructure for cross-cultural
contacts and dialogue, and would also facilitate the formation of a
consensus toward the construction of a system for implementing justice
throughout the countries of Asia and Africa, beyond their differences, while
considering the differences in the principles governing their cultures.
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