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United Nations Convention on the Law of the Sea
(In force from 16 November 1996)

PART VI CONTINENTAL SHELF

Article 76
Definition of the continental shelf

1. The continental shelf of a coastal State comprises the sea-bed and subsoil of the submarine areas that
extend beyond its territorial sea throughout the natural prolongation of its land territory to the outer
edge of the continental margin, or to a distance of 200 nautical miles from the baselines from which the
breadth of the territorial sea is measured where the outer edge of the continental margin does not
extend up to that distance.

2. The continental shelf of a coastal State shall not extend beyond the limits provided for in paragraphs
4to6.

3. The continental margin comprises the submerged prolongation of the land mass of the coastal State,
and consists of the sea-bed and subsoil of the shelf, the slope and the rise. It does not include the deep
ocean floor with its oceanic ridges or the subsoil thereof.

4. (a) For the purposes of this Convention, the coastal State shall establish the outer edge of the
continental margin wherever the margin extends beyond 200 nautical miles from the baselines from
which the breadth of the territorial sea is measured, by either:

(1) a line delineated in accordance with paragraph 7 by reference to the outermost fixed points at
each of which the thickness of sedimentary rocks is at least 1 per cent of the shortest distance
from such point to the foot of the continental slope; or

(i1) a line delineated in accordance with paragraph 7 by reference to fixed points not more than
60 nautical miles from the foot of the continental slope.

(b) In the absence of evidence to the contrary, the foot of the continental slope shall be determined as
the point of maximum change in the gradient at its base.

5. The fixed points comprising the line of the outer limits of the continental shelf on the sea-bed, drawn
in accordance with paragraph 4 (a)(i) and (ii), either shall not exceed 350 nautical miles from the
baselines from which the breadth of the territorial sea is measured or shall not exceed 100 nautical
miles from the 2,500 metre isobath, which is a line connecting the depth of 2,500 metres.

6. Notwithstanding the provisions of paragraph 5, on submarine ridges, the outer limit of the
continental shelf shall not exceed 350 nautical miles from the baselines from which the breadth of the
territorial sea is measured. This paragraph does not apply to submarine elevations that are natural
components of the continental margin, such as its plateaux, rises, caps, banks and spurs.

7. The coastal State shall delineate the outer limits of its continental shelf, where that shelf extends
beyond 200 nautical miles from the baselines from which the breadth of the territorial sea is measured,



by straight lines not exceeding 60 nautical miles in length, connecting fixed points, defined by
coordinates of latitude and longitude.

8. Information on the limits of the continental shelf beyond 200 nautical miles from the baselines from
which the breadth of the territorial sea is measured shall be submitted by the coastal State to the
Commission on the Limits of the Continental Shelf set up under Annex II on the basis of equitable
geographical representation. The Commission shall make recommendations to coastal States on
matters related to the establishment of the outer limits of their continental shelf. The limits of the shelf
established by a coastal State on the basis of these recommendations shall be final and binding.

9. The coastal State shall deposit with the Secretary-General of the United Nations charts and relevant
information, including geodetic data, permanently describing the outer limits of its continental shelf.
The Secretary-General shall give due publicity thereto.

10. The provisions of this article are without prejudice to the question of delimitation of the continental
shelf between States with opposite or adjacent coasts.

Article 77
Rights of the coastal State over the continental shelf

1. The coastal State exercises over the continental shelf sovereign rights for the purpose of exploring it
and exploiting its natural resources.

2. The rights referred to in paragraph 1 are exclusive in the sense that if the coastal State does not
explore the continental shelf or exploit its natural resources, no one may undertake these activities
without the express consent of the coastal State.

3. The rights of the coastal State over the continental shelf do not depend on occupation, effective or
notional, or on any express proclamation.

4. The natural resources referred to in this Part consist of the mineral and other non-living resources of
the sea-bed and subsoil together with living organisms belonging to sedentary species, that is to say,
organisms which, at the harvestable stage, either are immobile on or under the sea-bed or are unable to
move except in constant physical contact with the sea-bed or the subsoil.

Article 78
Legal status of the superjacent waters and air space and the rights and freedoms of other States

1. The rights of the coastal State over the continental shelf do not affect the legal status of the
superjacent waters or of the air space above those waters.

2. The exercise of the rights of the coastal State over the continental shelf must not infringe or result in

any unjustifiable interference with navigation and other rights and freedoms of other States as provided
for in this Convention.



Article 79
Submarine cables and pipelines on the continental shelf

1. All States are entitled to lay submarine cables and pipelines on the continental shelf, in accordance
with the provisions of this article.

2. Subject to its right to take reasonable measures for the exploration of the continental shelf, the
exploitation of its natural resources and the prevention, reduction and control of pollution from
pipelines, the coastal State may not impede the laying or maintenance of such cables or pipelines.

3. The delineation of the course for the laying of such pipelines on the continental shelf'is subject to the
consent of the coastal State.

4. Nothing in this Part affects the right of the coastal State to establish conditions for cables or pipelines
entering its territory or territorial sea, or its jurisdiction over cables and pipelines constructed or used in
connection with the exploration of its continental shelf or exploitation of its resources or the operations
of artificial islands, installations and structures under its jurisdiction.

5. When laying submarine cables or pipelines, States shall have due regard to cables or pipelines
already in position. In particular, possibilities of repairing existing cables or pipelines shall not be
prejudiced.

Article 80
Atrtificial islands, installations and structures on the continental shelf

Article 60 applies mutatis mutandis to artificial islands, installations and structures on the continental
shelf.

Article 81
Drilling on the continental shelf

The coastal State shall have the exclusive right to authorize and regulate drilling on the continental
shelf for all purposes.

Article 82
Payments and contributions with respect to the
exploitation of the continental shelf beyond 200 nautical miles

1. The coastal State shall make payments or contributions in kind in respect of the exploitation of the
non-living resources of the continental shelf beyond 200 nautical miles from the baselines from which
the breadth of the territorial sea is measured.

2. The payments and contributions shall be made annually with respect to all production at a site after
the first five years of production at that site. For the sixth year, the rate of payment or contribution shall
be 1 per cent of the value or volume of production at the site. The rate shall increase by 1 per cent for
each subsequent year until the twelfth year and shall remain at 7 per cent thereafter. Production does
not include resources used in connection with exploitation.



3. A developing State which is a net importer of a mineral resource produced from its continental shelf
is exempt from making such payments or contributions in respect of that mineral resource.

4. The payments or contributions shall be made through the Authority, which shall distribute them to
States Parties to this Convention, on the basis of equitable sharing criteria, taking into account the
interests and needs of developing States, particularly the least developed and the land-locked among
them.

Article 83
Delimitation of the continental shelf between States with opposite or adjacent coasts

1. The delimitation of the continental shelf between States with opposite or adjacent coasts shall be
effected by agreement on the basis of international law, as referred to in Article 38 of the Statute of the
International Court of Justice, in order to achieve an equitable solution.

2. If no agreement can be reached within a reasonable period of time, the States concerned shall resort
to the procedures provided for in Part XV.

3. Pending agreement as provided for in paragraph 1, the States concerned, in a spirit of understanding
and co-operation, shall make every effort to enter into provisional arrangements of a practical nature
and, during this transitional period, not to jeopardize or hamper the reaching of the final agreement.
Such arrangements shall be without prejudice to the final delimitation.

4. Where there is an agreement in force between the States concerned, questions relating to the
delimitation of the continental shelf shall be determined in accordance with the provisions of that
agreement.

Article 84
Charts and lists of geographical co-ordinates

1. Subject to this Part, the outer limit lines of the continental shelf and the lines of delimitation drawn in
accordance with article 83 shall be shown on charts of a scale or scales adequate for ascertaining their
position. Where appropriate, lists of geographical co-ordinates of points, specifying the geodetic datum,
may be substituted for such outer limit lines or lines of delimitation.

2. The coastal State shall give due publicity to such charts or lists of graphical co-ordinates and shall
deposit a copy of each such chart or list with the Secretary-General of the United Nations and, in the
case of those showing the outer limit lines of the continental shelf, with the Secretary-General of the
Authority.

Article 85
Tunnelling

This Part does not prejudice the right of the coastal State to exploit the subsoil by means of tunnelling,
irrespective of the depth of water above the subsoil.
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UNITED NATIONS CONVENTION ON THE LAW OF THE SEA

ANNEX II. COMMISSION ON THE LIMITS
OF THE CONTINENTAL SHELF

Article 1

In accordance with the provisions of article 76, a Commission on the Limits of the
Continental Shelf beyond 200 nautical miles shall be established in conformity with the
following articles.

Article 2

1. The Commission shall consist of 21 members who shall be experts in the field of geology,
geophysics or hydrography, elected by States Parties to this Convention from among their
nationals, having due regard to the need to ensure equitable geographical representation, who
shall serve in their personal capacities.

2. The initial election shall be held as soon as possible but in any case within 18 months after
the date of entry into force of this Convention. At least three months before the date of each
election, the Secretary-General of the United Nations shall address a letter to the States Parties,
inviting the submission of nominations, after appropriate regional consultations, within three
months. The Secretary-General shall prepare a list in alphabetical order of all persons thus
nominated and shall submit it to all the States Parties.

3. Elections of the members of the Commission shall be held at a meeting of States Parties
convened by the Secretary-General at United Nations Headquarters. At that meeting, for
which two thirds of the States Parties shall constitute a quorum, the persons elected to the
Commission shall be those nominees who obtain a two-thirds majority of the votes of the
representatives of States Parties present and voting. Not less than three members shall be
elected from each geographical region.

4. The members of the Commission shall be elected for a term of five years. They shall be
eligible for re-election.

5. The State Party which submitted the nomination of a member of the Commission shall
defray the expenses of that member while in performance of Commission duties. The coastal
State concerned shall defray the expenses incurred in respect of the advice referred to in
article 3, paragraph 1(b), of this Annex. The secretariat of the Commission shall be provided
by the Secretary-General of the United Nations.

Article 3

1. The functions of the Commission shall be:

(a) to consider the data and other material submitted by coastal States concerning the outer
limits of the continental shelf in areas where those limits extend beyond 200 nautical miles,
and to make recommendations in accordance with article 76 and the Statement of
Understanding adopted on 29 August 1980 by the Third United Nations Conference on the
Law of the Sea;

(b) to provide scientific and technical advice, if requested by the coastal State concerned
during the preparation of the data referred to in subparagraph (a).



2. The Commission may cooperate, to the extent considered necessary and useful, with the
Intergovernmental Oceanographic Commission of UNESCO, the International Hydro- graphic
Organization and other competent international organizations with a view to exchanging
scientific and technical information which might be of assistance in discharging the
Commission's responsibilities.

Article 4

Where a coastal State intends to establish, in accordance with article 76, the outer limits of its
continental shelf beyond 200 nautical miles, it shall submit particulars of such limits to the
Commission along with supporting scientific and technical data as soon as possible but in any
case within 10 years of the entry into force of this Convention for that State. The coastal State
shall at the same time give the names of any Commission members who have provided it with
scientific and technical advice.

Article 5

Unless the Commission decides otherwise, the Commission shall function by way of
sub-commissions composed of seven members, appointed in a balanced manner taking into
account the specific elements of each submission by a coastal State. Nationals of the coastal
State making the submission who are members of the Commission and any Commission
member who has assisted a coastal State by providing scientific and technical advice with
respect to the delineation shall not be a member of the sub-commission dealing with that
submission but has the right to participate as a member in the proceedings of the Commission
concerning the said submission. The coastal State which has made a submission to the
Commission may send its representatives to participate in the relevant proceedings without
the right to vote.

Article 6
1. The sub-commission shall submit its recommendations to the Commission.

2. Approval by the Commission of the recommendations of the sub-commission shall be by a
majority of two thirds of Commission members present and voting.

3. The recommendations of the Commission shall be submitted in writing to the coastal State
which made the submission and to the Secretary-General of the United Nations.

Article 7

Coastal States shall establish the outer limits of the continental shelf in conformity with the
provisions of article 76, paragraph 8, and in accordance with the appropriate national
procedures.

Article 8

In the case of disagreement by the coastal State with the recommendations of the Commission,
the coastal State shall, within a reasonable time, make a revised or new submission to the
Commission.

Article 9

The actions of the Commission shall not prejudice matters relating to delimitation of
boundaries between States with opposite or adjacent coasts.
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The outer limits of the continental shelf beyond 200 nautical miles under the framework
of article 76 of the United Nations Convention on the Law of the Sea (LOSC)

[sheet 1]

Text of a presentation to the Seminar on the Establishment of the Outer Limits of the Conti-
nental Shelf beyond 200 Nautical Miles under UNCLOS - Its Implications for International
Law (Tokyo, Japan, 27 February 2008) organized by the Ocean Policy Research Foundation -
check against delivery

Dr. A.G. Oude Elferink

Senior research associate

Netherlands Institute for the Law of the Sea (NILOS)
School of Law

Utrecht University

The Netherlands

[Introduction]

Thank you, Mr. Chairman, professor Kuribayashi. It is a great honour for me to be here today
and have the opportunity to speak to such a distinguished audience. I would like to sincerely
thank the Ocean Policy Research Foundation for their invitation to participate in this seminar
and the excellent support I have received in preparing for the seminar. My thanks also to the
Nippon Foundation for hosting this event at its premises. I look forward to a day of stimulat-
ing discussions concerning the questions surrounding the implementation of article 76 of the
United Nations Convention on the Law of the Sea.

I intend to discuss a number of questions concerning the interpretation of article 76 of the
Convention. I will not look in detail at those provisions which, I suspect, will be discussed in
the other presentations at the seminar, such as the practice and procedures of the Commission
on the Limits of the Continental Shelf.

The establishment of the outer limits of the continental shelf beyond 200 nautical miles under
article 76 is a complex process, which requires a coastal State to dedicate significant resources.
This complexity is mostly explained by the context in which article 76 was negotiated. After
the discussion of the origins of article 76 and an overview of its contents, I will comment on
a number of provisions of article 76 to illustrate the questions concerning its application and
interpretation. I will also say something about the relation of article 76 to article 82 of the
Convention, which is concerned with payments and contributions of the coastal State with
respect to the exploitation the continental shelf beyond 200 nautical miles. Professor
Kanehara, our next speaker, will of course have more to say on article 82. In my conclusions,
I will offer some thoughts on what the future may hold in store for article 76 of the Conven-
tion.

[The Origins of Article 76]

The United Nations Convention on the Law of the Sea is not the first convention to address
the definition of the continental shelf and its legal regime. Both these issues were addressed in



the 1958 Convention on the Continental Shelf, one of the four law of the sea conventions
from 1958 which preceded the LOSC. The legal regime applicable to the continental shelf
contained in the 1958 Convention found its way into the LOSC without any major amend-
ments. However, major differences exist between the two Conventions in respect of the provi-
sions on the entitlement to the continental shelf and the establishment of its outer limits. The
Convention on the Continental Shelf left the question of the outer limits of the continental
shelf practically undecided. Article 76 of the LOSC establishes substantive rules and proce-
dural mechanisms to establish precisely defined outer limits, which will be, to use the lan-
guage of the LOSC, “final and binding”.

As I already mentioned, to appreciate why article 76 is such a complex provision some under-
standing of the context in which it was negotiated is indispensable. In 1973, the General As-
sembly of the United Nations convened the Third United Nations Conference on the Law of
the Sea, which was charged to negotiate a new law of the sea convention. One of the tasks
that confronted the Third Conference was the precise definition of the area of ocean floor be-
yond the limits of national jurisdiction, presently known as the Area. This became a matter of
urgency at the end of the 1960s, at which time it was considered that mining of the mineral
resources of the deep seabed might become commercially possible in the near future. Under
the then existing legal regime, the benefits of that activity would mainly have accrued to the
industrialized States. However, developing States were successful in gaining acceptance for
the idea that the area of ocean floor beyond the limits of national jurisdiction and its resources
were the common heritage of mankind. As a consequence of these developments it was con-
sidered necessary to clearly define the limits of this area to create certainty for mining opera-
tors that would be active in it. Without a clearly defined limit, conflict might arise with
coastal states who might claim that a mining site was actually located inside their continental
shelf and not in an area beyond national jurisdiction.

What the need to define the limits of the area beyond national jurisdiction really implied, as is
apparent from the task entrusted to the Third Conference, was the precise definition of the
limits of national, coastal State, jurisdiction. This approach is reflected in the LOSC, which
defines the Area as [quote] “the seabed and ocean floor and subsoil thereof, beyond the limits
of national jurisdiction” [end of quote]. The Convention further specifies that those limits
shall be established in accordance with Part VI of the Convention. In other words, by the
coastal State in accordance with article 76.

The law as it existed at the beginning of the Third Conference did not provide a clear defini-
tion of the limits of national jurisdiction, but it did have a profound impact on work of the
Third Conference. If the outer limit of all coastal State maritime zones at that time had been
based on distance from the coast, it would have stood to reason that the Third Conference
would also have adopted the distance criterion to define the limit between the area beyond
national jurisdiction and areas under national jurisdiction. Of course, this was not the case.
The 1958 Convention on the Continental Shelf defines the continental shelf by reference to
the 200-meter isobath and the so-called exploitability criterion. The exploitability criterion
allowed coastal States to include areas seaward of the 200-meter isobath in the continental
shelf. It was uncertain which areas could be included in the continental shelf on the basis of
this criterion.

The view that the exploitability criterion could have led to a division of all of the ocean floor

does not seem credible. As article 1 of the 1958 Convention on the continental shelf indicates,
the exploitability criterion is only applicable to the seabed and the subsoil of the submarine



areas adjacent to the coast. A review of materials on article 1 makes it clear that these subma-
rine areas extend beyond the geophysical continental shelf. The continental margin consists of
the geophysical continental shelf, slope and rise. [sheet 2] It is doubtful that the definition of
the continental shelf contained in article 1 of the 1958 Convention included all of the conti-
nental margin. This distinguishes that article from article 76(1) of the LOSC, which defines
the continental shelf by reference to natural prolongation of the land territory to the outer edge
of the continental margin.

During the Third Conference on the Law of the Sea a group of influential states argued that
they had existing rights to the outer edge of the continental margin. This group of 13 states -
known as the broad margin states or margineers - acted jointly at the conference to defend
their interest in respect of the continental shelf beyond 200 nautical miles. It included among
others Argentina, Australia, Brazil, Canada, India and the United Kingdom. As an example of
the margineers basic position let me refer you to a statement of 8 May 1975 of the Canadian
Secretary of State for External Affairs to the Third Conference [sheet 3]. That statement re-
ferred to three sources to support the existence of this right:

e the Convention on the Continental Shelf recognized coastal State rights to the point of
exploitability;

e the 1969 decision of the ICJ in the North Sea Continental Shelf cases, which repeat-
edly referred to the continental shelf as the submerged prolongation of the land terri-
tory of the coastal State; and

¢ a long standing State practice including the extensive issuance of oil and gas permits
on the Canadian continental margin and similar action by other coastal States.

The position of the broad margin States at the Third Conference as reflected in this statement
warrants a number of comments. As [ mentioned before, the exploitability criterion is appli-
cable to the seabed and the subsoil of the submarine areas adjacent to the coast. The exploita-
bility criterion does not give a State rights beyond this area. As was noted earlier, it is highly
unlikely that “submarine areas adjacent to the coast” include all of the continental margin.
The judgment of the ICJ in the North Sea Continental Shelf cases neither seems to give sup-
port to the position of the broad margin States at the Third Conference. The Court only dealt
with the seaward limit of the natural prolongation of the land territory in passing and its
judgment seems to equate the geophysical continental shelf with the legal continental shelf.
Finally, State practice entailing a claim of sovereignty or sovereign rights in respect of areas
beyond the legally defined outer limit of the continental shelf would have breached obliga-
tions under both the regimes of freedom of the high seas and the common heritage. The 1958
Convention on the High Seas, which reflected customary law on that point before the devel-
opment of the common heritage principle as applicable to the deep seabed, provides that
[quote] “no State may validly purport to subject any part of [the high seas] to its sovereignty”.
[end of quote] In 1970, a similar provision was included in the Declaration of Principles Gov-
erning the Sea-Bed and the Ocean Floor, and the Subsoil Thereof, beyond the Limits of Na-
tional Jurisdiction adopted through General Assembly Resolution 2749. In is unlikely that the
limited practice of States in respect of oil exploration had led to the existence of rights de-
tracting from these general principles.

In sum, it is unlikely that before the negotiations on what was to become article 76 started the
legal continental shelf extended to the outer edge of the continental margin, as was submitted
by the group of broad margin States. At the same time, the legal continental shelf did extend
well beyond the 200-nautical-mile limit in certain parts of the world. The 200-nautical-mile
limit was advocated as the limit between areas under national jurisdiction and the interna-



tional seabed area by other States at the Third Conference. Most of the Third Conference, the
negotiations were concerned with finding a compromise to reconcile these positions. At the
same time, this compromise was required to result in a formula that would both require and
make it possible for States to define the outer limits of their continental shelf unequivocally.

Part of the outcome of the negotiations at the Third Conference is contained in article 76 of
the Convention, which to a very considerable extent accommodates the views of the broad
margin States. An important concession on the part of the broad margin States is contained in
article 82 of the Convention, which provides that the coastal States shall make payments and
contributions with respect to the exploitation of the continental shelf beyond 200 nautical
miles to the international community.

Article 76 itself also does not completely accommodate the views of the broad margin States.
The general definition of the continental shelf contained in article 76(1) refers to the natural
prolongation of the land territory to the outer edge of the continental margin. However, the
detailed provisions on the establishment of the outer limits of the continental shelf may in cer-
tain cases result in an outer limit considerably landward of the outer edge of the continental
margin. The inclusion of the procedure involving the CLCS in article 76 is a concession by
the broad margin States. This procedure sets the establishment of the outer limits of the conti-
nental shelf apart from the procedure for the establishment of the outer limits of other mari-
time zones. In the latter case other States can only object to the outer limits of maritime zones
once they have been established by the coastal State. The procedure involving the CLCS in-
troduces a number of checks and balances into the initial process of establishing the outer lim-
its by the coastal State.

[The Interpretation of Article 76]

[start sheet 4]

Article 76 consists of 10 paragraphs, which address a number of distinct but interrelated is-
sues. Before turning to questions in relation to specific provisions, some words about the con-
tent of article 76. The general definition of the legal continental shelf is contained in para-
graph one. This definition offers two alternative outer limits [sheet 4.1]: at 200 nautical miles
from the baselines or to the outer edge of the continental margin where it extends beyond that
distance. [sheet 4.2 and 3] The continental margin in turn is defined in article 76(3). It con-
sists of the geophysical shelf, the slope and the rise. Article 76(2), directly following on the
general definition of the continental shelf in paragraph 1, qualifies it. Paragraph 2 indicates
that the continental shelf shall not extend beyond the outer limit lines specified in paragraphs
4 to 6 of article 76. This provision is relevant for the case in which a coastal State has not yet
established the outer limits of the continental shelf in accordance with article 76, a matter to
which I will return shortly.

Paragraphs 4 to 6 of article 76 provide specific formula to establish the outer edge of the con-
tinental margin where it extends beyond 200 nautical miles. [sheet 4.4] Paragraph 4 contains
two formula to define the outer edge of the continental margin. Both formula take as their
starting point the foot of the continental slope, beyond which point the continental rise com-
mences. From the foot of the slope outer limit points can be defined with reference to sedi-
ment thickness - also referred to as the Irish or Gardiner formula - or a distance of 60 nautical
miles - the distance criterion is also known as the Hedberg formula. Paragraphs 5 and 6 con-
tain two restraint formula. If points defined under paragraph 4 fall seaward of both restraint
lines they cannot be employed. [sheet 4.5] The two restraints are defined by distance from the



baseline (350 nautical miles) and distance from the 2,500 meter isobath (100 nautical miles
from that isobath). [sheet 4.6] In the case of submarine ridges the latter restraint cannot be
applied. Paragraph 7 lays down criteria for the coastal State to delineate the outer limit of its
continental shelf. [sheet 4.7] Fixed points selected by application of paragraphs 4 to 6 cannot
be more than 60 nautical miles apart. Such points are to be defined by coordinates of latitude
and longitude. The outer limit is formed by straight lines connecting those points.

Paragraph 8 of article 76 defines the role of the CLCS in the process of establishing the outer
limits by the coastal State. [sheet 4.8] As paragraph 8 indicates, the Commission can only is-
sue recommendations. The significance of the Commission’s recommendations is indicated
by the provision that outer limits established by the coastal State on the basis of the recom-
mendations of the Commission shall be “final and binding”. No such provision is included in
any of the other provisions of the Convention on outer limits of maritime zones. A further in-
dication of the significance of the Commission’s recommendations is provided by Annex II to
the Convention, which sets out the terms of reference of the Commission. Article 8 of the An-
nex provides that in case of disagreement with the recommendation of the Commission the
coastal State shall make a new or revised submissions. Thus, article 8 imposes a legal obliga-
tion on the coastal State to follow a specific course of action if it does not agree with recom-
mendations.

[sheet 4.9] Article 76(9) requires the coastal State to deposit relevant information on the outer
limits of the continental shelf with the Secretary-General of the United Nations. Finally, para-
graph 76(10) addresses the relationship between the establishment of outer limits of the conti-
nental shelf and its delimitation between neighboring States. [sheet 4.10] The provisions of
article 76 are without prejudice to such delimitation. In view of the many areas of overlapping
continental shelf this provision will be relevant to a large number of submissions to the CLCS.

Having set out the content of article 76 in general terms, [ would like to address some specific
questions. A first question concerns the relationship between continental shelf entitlement and
the establishment of the shelf’s outer limits. As was noted earlier, the establishment of the
outer limits beyond 200 nautical miles is a complex process requiring considerable time. Does
the absence of such outer limits have any consequences for the coastal State’s entitlement to
or the exercise of sovereign rights over continental shelf areas beyond the 200-nautical-mile
limit?

Entitlement to the continental shelf, as to any other coastal State maritime zone, is based on
the title of the coastal State over the land. In the case of the continental shelf, the basis of en-
titlement is distance from the coast or natural prolongation of the land territory to the outer
edge of the continental margin. The entitlement of a State exists by the sole fact that this basis
of entitlement is present and does not require the establishment of outer limit lines. This is
confirmed by article 77(3) of the Convention, which provides that the rights of the coastal
State over the continental shelf do not depend on occupation or proclamation.

The fact that article 76 contains both a general definition of the continental shelf and rules to
define specific outer limits confirms that entitlement to the continental shelf is not dependent
on the establishment of outer limits. At the same time, the establishment of the exact extent of
the continental shelf of a coastal State does depend on the establishment of outer limit lines by
the coastal State. The application of articles 76(4) to (7) may place a part of the continental
margin beyond the outer limits of the continental shelf. This will for instance be the case if the



continental margin extends beyond both restraints contained in article 76(5) - 350 nautical
miles from the baselines or 100 nautical miles beyond the 2500 meters isobath.

The above raises a further question. Does the absence of outer limits of the continental shelf
established in accordance with article 76 give the coastal State the right to exercise rights over
parts of the continental margin that fall beyond potential outer limit lines under article 76? It
is submitted that this is not the case. This follows from article 76(2), which provides that the
continental shelf shall not extend beyond the limits provided for in paragraphs 4 to 6 of article
76. The absence of a reference to paragraphs 7 to 9 of article 76 indicates that paragraph
76(2) is also operative and binding on a coastal State before it has implemented paragraphs 7
to 9.

At the same time article 76(2) of itself does not provide certainty over the exact extent of the
continental shelf. Only the coastal State is competent to finally establish the outer limits of its
continental shelf in accordance with article 76. In some areas there may be a choice between
different outer limit lines applying paragraphs 4 to 6. Only the coastal State is competent to
make that choice. In conclusion, the absence of outer limit lines of the continental shelf be-
yond 200 nautical miles is bound to raise doubts over the exact extent of the continental shelf,
with the attendant difficulties for the coastal State to exercise its sovereign rights over such
areas. This may concern considerable areas, as is witnessed by the December 2001 submis-
sion of the Russian Federation to the CLCS. [sheet 5] The outer limit line the Russian Federa-
tion submitted for the Arctic Ocean assumes that the Lomonosov Ridge and Alpha-
Mendeleyev Ridge are the natural prolongation of the land territory. If that is not the case the
outer limit of continental shelf of the Russian Federation would be considerably landward of
the limit contained in its 2001 submission. Following recommendations of the Commission
the Russian Federation has gathered further data in the Arctic and it has indicated that this
data proves that the ridges indeed are the natural prolongation of the land territory. The Rus-
sian Federation reportedly intends to make a new submission by 2010.

There is a time limit for making a first submission to the Commission. A coastal State is re-
quired to make a submission “as soon as possible but in any case within 10 years of the entry
into force of this Convention for that State”. This provision is contained in article 4 of Annex
II to the Convention. For a majority of States parties the final date for making a submission
actually is 12 May 2009. States parties are required to fulfill the obligation to make a submis-
sion by a specific time limit in good faith. If a State intends to establish the outer limit of its
continental shelf beyond 200 nautical miles in accordance with article 76 of the Convention, it
will have to comply with the 10-year time limit.

Article 4 of Annex II does not spell out what consequences attach to non-compliance with the
10-year limit contained in it. Two options can be envisaged. A coastal State might no longer
be entitled to make a submission to the CLCS once the time limit has expired. Alternatively,
the CLCS might not be under an obligation to entertain a submission that is made after the 10-
year time limit has expired. The above discussion on the relation between entitlement and es-
tablishment of the outer limits of the continental shelf indicates that non-compliance with the
time limit contained in article 4 of Annex II does not have any consequences for the entitle-
ment of the coastal State over its continental shelf. At the same time, the absence of outer
limit lines could leave considerable doubt about the exact extent of the continental shelf in
certain cases.



Outer limit lines established by the coastal State on the basis of the recommendations of the
CLCS are final and binding. This provision raises two questions. First, to what extent is the
coastal State allowed to diverge from the recommendations of the CLCS? Secondly, do outer
limits established on the basis of recommendations become final and binding on other States
immediately?

The drafting history of the Convention sheds some light on the meaning of the term ‘on the
basis of’. During the Ninth Session of Third Conference, the words ‘on the basis of” replaced
the words ‘taking into account’. This change was supported by geographically disadvantaged
States, whereas a number of broad margin States opposed it or expressed their reservations.
This circumstance indicates that the change was considered to limit the freedom of action of
the coastal State. As has been observed by Oxman the term ‘taking into account’ left the
coastal State a wide margin of appreciation and would have implied [quote]
that the coastal state can establish final limits binding on the rest of the world simply by
“taking into account”, but possibly in significant respects rejecting the Commission’s
recommendations. [end of quote]
However, in itself, the change to the text of article 76(8) tells us little about the exact implica-
tions of the term ‘on the basis of”.

A consideration of the possible content of recommendations of the CLCS can assist in estab-
lishing the implications of the term ‘on the basis of’. Two cases would seem to be most rele-
vant. First, the Commission may find that the information submitted by the coastal State is
not sufficient to prove that the outer limit lines are in accordance with the relevant provisions
of article 76. The CLCS has indicated that in such a case it will recommend the coastal State
to provide it with additional information. If the coastal State would then still proceed to estab-
lish the outer limits of its continental shelf, this will not have been done on the basis of the
recommendations of the CLCS.

Secondly, the CLCS could find that the information submitted by the coastal State according
to the Commission should result in different outer limit lines than those contained in the sub-
mission. The Commission has indicated that [quote]:
If the submission contains sufficient data and other material supporting outer limits of
the continental shelf which would be different from those proposed in the submission,
the recommendations shall contain the rationale on which the recommended outer lim-
its are based. [end of quote]
Should the coastal State in this case adopt the outer limit lines contained in the recommenda-
tions to meet the ‘on the basis’ requirement? Arguably, a coastal State may establish other
outer limit lines, as long as these are in accordance with the reasons indicated by the CLCS
for recommending outer limit lines different from those included in the submission.

The Commission has not been given the power to indicate if a coastal State has acted on the
basis of its recommendations. Other States can raise this matter with a coastal State.

Limits established on the basis of the recommendations of the CLCS become ‘final and bind-
ing’. Before looking at the implications of this term, its scope of application should be clari-
fied. It does not apply in a case in which an outer limit would be located in an area where
there also exists a continental shelf claim of another State. The operation of article 76(10) of
the Convention precludes such an effect. The Rules of Procedure of the Commission and the
way the Commission has dealt with the submission of the Russian Federation suggest that the



Commission will act reserved in respect of areas of overlapping entitlements. Coastal states
will need to consider this issue carefully in preparing their submission to the Commission.

A key question in respect of the term ‘final and binding’ is at what point in time the outer
limit lines become final and binding on other States. Only the coastal State is competent to
establish the outer limits of its continental shelf. The coastal State is under an obligation to
deposit charts and information describing the outer limits of its continental shelf with the Sec-
retary-General of the United Nations. This deposit signifies the completion of the process of
establishment of the outer limits of the outer continental shelf by the coastal State under arti-
cle 76. This would seem to be the point in time at which outer limit lines will become final
and binding on other States - and the coastal State, unless those other States challenge them
within a reasonable period of time. Another State might argue that the outer limits of the con-
tinental shelf have not been established in accordance with the substantive requirements of
article 76, or might hold that the coastal State has not acted on the basis of the recommenda-
tions of the Commission. A successfully challenged outer limit line is not final and binding in
the sense of article 76(8).

Article 76(9) requires the coastal State to deposit information on the outer limits of the conti-
nental shelf with the Secretary-General of the United Nations. Unlike other paragraphs of ar-
ticle 76 reference is to ‘the outer limits’ without specifying that it applies only to the outer
limits beyond 200 nautical miles. Does this mean that article 76(9) also applies to the outer
limit at 200 nautical miles, and that this limit also becomes permanently established? Various
arguments may be advanced to support either interpretation. Without going into a discussion
of those arguments, let me just point to one major implication of this issue of interpretation. If
article 76(9) also can be applied to the 200-nautical-mile limit it might protect especially
small island developing States from one of the potential impacts of sea level rise, namely the
loss of extensive areas of continental shelf.

Article 76(10) of the Convention provides that the provisions of article 76 are without preju-
dice to the question of delimitation of the continental shelf. Inclusion of this clause is proba-
bly mostly explained by the fact that paragraphs 8 and 9 of article 76 indicate that outer limits
of the continental shelf may become respectively “final and binding” and “permanent”. These
provisions would seem to have the potential to create controversy in cases in which the outer
limit of the continental shelf thus established extends into an area which is the subject of over-
lapping claims of two or more coastal States. It should be noted that most areas of continental
shelf beyond 200 nautical miles involve more than one coastal State. This issue has been ad-
dressed by the CLCS in its Rules of Procedure. The essence of the procedure set up by the
CLCS in Annex I to the Rules is that it will only consider submissions involving areas where
more than one State has a continental shelf if all States concerned give their consent to such
consideration. Thus, the Commission’s Rules of Procedure might seem to introduce new fac-
tors that impact on the making of a submission by a coastal State and in certain circumstances
would seem to give other States control over whether the submission is considered at all.
However, the Rules of Procedure should not be viewed in isolation from the relevant provi-
sions of the LOSC, especially article 76(10). In the light of these provisions, other States
should in principle not object to the consideration of a submission by a coastal State, which
raises issues of delimitation of the continental shelf. As is indicated by article 76(10) the con-
sideration of a submission and subsequent recommendations will not prejudice their rights. In
general, State practice confirms this conclusion. The need for the delimitation of maritime
boundaries between States thus far has not led States to object to the consideration of a sub-
mission by the Commission.



A final point I would like to consider is the position of States that are not a party to the Con-
vention. The question has been raised whether those non-parties have the right to make a
submission to the Commission. Rights under a treaty can be accorded to non-parties by the
Parties to the treaty. Such a right has to be stated in a sufficiently clear manner and there has
to be an intention on the part of the States that have drawn up the instrument concerned to ac-
cord a right, and an acceptance of the right by the third State. This most likely is not the case
for the right to make a submission to the CLCS under the Convention. The language of article
4 of Annex II, which refers to the making of a submission, indicates that the time frame for
the making of a submission is linked to the date of entry into force of the Convention for a
State. This suggests that it was not intended to accord this right to States that are not parties to
the Convention. The drafting history of the Convention provides support for this interpreta-
tion. The acceptance of the compromise concerning the extent of the continental shelf in arti-
cle 76 was based on the inclusion in the Convention of article 82 on revenue sharing and
payments in respect of the continental shelf beyond 200 nautical miles. Article 82 has not cre-
ated an obligation for third States. It should not be presumed that it was intended to accord
States not parties to the Convention certain rights without imposing at the same time the con-
comitant obligations.

But could a state that is not a party to the Convention apply the formula of article 76 as cus-
tomary international law without going to the Commission? That would be, to say the least,
an unfortunate result. The state would neither have to consider the opinion of the Commission
nor make payments under article 82 of the Convention. But can the detailed provisions of ar-
ticle 76 be considered to be customary law? Probably not. So, is the general formula of article
76(1) referring to the 200-nautical-mile limit and the outer edge of the continental margin cus-
tomary law? It arguably is. However, as we saw before, under the Convention a state may not
always be able to include all of the continental margin inside the limits of its continental shelf.
Would a state under customary law be allowed to consider all those areas as part of its conti-
nental shelf? Difficult to tell. I would venture that customary law is highly uncertain on this
point and much would depend on the position states would take in respect of specific claims.
The fact that certain non-parties are already looking at areas beyond 200 nautical miles in
their oil and gas practice indicates that this potentially disruptive issue is not something of the
far future. It would of course be resolved through general adherence of states to the Conven-
tion.

[Concluding Remarks]

[sheet 6] Let me give you some concluding thoughts. Article 76 did fulfill the mandate that
had been given to the Third Conference, notwithstanding the complexity of the issue and the
interests involved. Before the Third Conference started there was no certainty about the extent
of the continental shelf. [sheet 6.1] Article 76 provides a formula to arrive at precisely defined
outer limits. However, it is no more than that. The exact extent of the continental shelf of a
coastal State requires the application of this formula to the specific case.

What does the future hold in store for article 76? Coastal States are preparing submissions and
nine submissions involving ten States have been lodged with the CLCS. [sheet 6.2] No better
proof of the impact of article 76 is possible. At the same time, the difficulties involved in im-
plementing article 76 are widely recognized. For one thing, developing States are faced with
significant expenditures for a task which requires a high level of expert knowledge. [sheet
6.3] These matters have been brought to the attention of the international community and cer-
tain steps have been taken to address them, but they will require continued attention in the fu-



ture. Another point of concern is that not all states with a continental shelf beyond 200 nauti-
cal miles are parties to the Convention

The implementation of article 76 also shows that both the interpretation of its provisions and
their application to the specific case may raise controversy. In this sense, article 76 is in no
way unique. The relevant question is whether such controversy may seriously threaten the ef-
fective implementation of article 76. Although it is too early to give a final answer to this
question a number of observations are possible. [sheet 6.4] First, if major controversy over
the implementation of article 76 arises this probably will concern a limited number of in-
stances. Large parts of the outer limit of the continental shelf probably will be established
without leading to any observations of other States. Secondly, the Convention contains a
number of mechanisms to address controversies that may arise in the implementation of arti-
cle 76. The Rules of Procedure and Scientific and Technical Guidelines of the Commission
contribute to identifying and addressing potentially controversial issues in relation to submis-
sions. In addition, if certain conditions are met, the dispute settlement mechanisms contained
in Part XV of the Convention are available to States parties to deal with disputes concerning
the interpretation or application of article 76. Moreover, in most areas there is no pressing
need to come to a final and binding outer limit of the continental shelf. This suggests that in
controversial cases one approach may be to let the matter rest after the initial submission to
the CLCS has been made. Finally, article 76 does not exist as a separate regime, or as part of
a convention only dealing with the continental shelf, but is part of a convention dealing with
all major law of the sea issues. This factor should not be underestimated in assessing the sta-
bility of article 76. Broader interests of States in the LOSC may play a role in how States deal
with issues concerning the extent of the continental shelf. In any case, there is no readily
available alternative to article 76. [sheet 6.5] Any formula that would seek to simplify the
rules on the outer limits of the continental shelf contained in article 76 - for instance an outer
limit based on distance applicable to all States - would imply a large overall shift in the limit
between areas under national jurisdiction and the Area.

The CLCS is an essential element of the article 76 process. [sheet 6.6] The CLCS has been a
conduct for focusing the attention on controversial topics and coming up with possible solu-
tions. The absence of such a third party element would have made the successful implementa-
tion of article 76 very unlikely. There would have been no comparable conduct to deal with
controversial issues and there would not have been any effective check on coastal state unilat-
eralism in the application of article 76.

Once article 76 will have been implemented by all the present States parties to the Convention,

most of the outer limits of the continental shelf vis-a-vis the Area will be defined in precise
terms. This involves a process that is at least as daunting as the negotiation of article 76 itself.
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Paragraphs 1 and 2 of Article 82

* 1. The coastal state shall make payments or contributions
in kind in respect of the exploitation of the non-living
resources of the continental shelf beyond 200 nautical
miles from the baselines from which the breadth of the
territorial sea is measured.

* 2. The payments and contributions shall be made annually
with respect to all production at a site after five years of
production at that site. For the sixth year, the rate of
payment or contribution shall be 1 per cent of the value or
volume of production at the site. The rate shall increase by
1 per cent for each subsequent year until the twelfth year
and shall remain at 7 per cent thereafter. Production does
not include resources used in connection with exploitation.

3

Paragraphs 3 and 4 of Article 82

* 3. Adeveloping states which is a net importer of a
mineral resource produced from its continental shelf is
exempt from making such payments or contributions
in respect of that mineral resource.

* 4. The payments or contributions shall be made
through the Authority, which shall distribute them to
states parties to this Convention, on the basis of
equitable sharing criteria, taking into account the
interests and needs of developing states, particularly
the least developed and the land-locked among them.




1. Introduction

* The Meaning of “a Compromise” Reflected in
the Revenue Sharing Scheme under Article 82

* The Gist and Structure of This Presentation

2. The Nature of the Compromise
Actually Reached under Article 82

* (1) The Powers and Function of the
International Sea Bed Authority (ISA)

* (2) The Discretion of Coastal States
Concerning the Payments or Contributions

* (3) Tentative Conclusions for the Second Part




3. Some Interpretative Issues of Article
82

* (1) If and When Does the Obligation of Making the Payments or
Contributions Occur?

e (2) Critical Terms and Phrases in Paragraph 2 of Article 82

* (3) Factors to Be Considered in the Domestic Implementation of the
Revenue Sharing Scheme

* (4) Expectation for the Payments or Contributions According to the
Revenue Sharing Scheme under Article 82 in Comparison with
Prospected Interests from Exploitation of Deep Sea Beds

4. How to Ensure the Payments or
Contributions by Coastal States

* (1) Possible Conflict Situations

* (2) A Difficult Case




5. Conclusion

General Attitude of States Parties

Some Amendments of or Complementary
Agreements to UNCLOS?

A Meaningful Compromise as a Tool for Making
Agreements among Sovereign States That
Have Various Interests

End

* Thank you for your attention and patience!
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Article 76, variations in annotation and implementation seen in submission
documents for the claim of Extended Continental Shelf

Mr. Shin Tani
Chairman, IHO/IAG Advisory Board on the Law of the Sea (ABLOS)

About ABLOS

At fist, today I'll talk in my capacity as the Chairman of ABLOS. ABLOS stands for “IHO/IAG
Advisory Board on the Law of the Sea”. ABLOS has two parent organizations, which are IHO,
the International Hydrographic Organization and IAG, the International Association of
Geodesy. Your may wonder why hydrography and geodesy are related to the Law of the Sea.

The hydrography is because the Law of the Sea (UNCLOS) uses a lot of technical terms like
low-water line, 2,500 meter isobath, and so on. Geodesy is used in the Convention like a
median line between two countries for delineating the boundary between two nations.

ABLOS consists of eight (8) full members, preferable chosen with wide geographic
representation. Each parent organization appoints four members. In addition, the Division of
Ocean Affairs and the Law of the Sea of the UN Office of Legal Affairs (DOALOS), and
International Hydrographic Bureau (IHB) have representatives in an ex-officio capacity
without voting rights.

Terms of Reference (TOR) says the objective of the ABLOS is to provide advice on technical
aspects on the Law of the Sea. As | mentioned, the UNCLOS includes lots of technical terms
and phrases which are really difficult to understand. Therefore ABLOS is here to help not only
the member states of the parents organizations, but of assistance to CLCS according to
Article 3, Annex Il to the UNCLOS. It says that:

‘The Commission may cooperate, to the extent considered necessary and useful, with the
Intergovernmental Oceanographic Commission (IOC) of UNESCO, the International
Hydrographic Organization and other competent international organizations with a view to
exchanging scientific and technical information which might be of assistance in discharging
the Commission’s responsibilities.’

ABLOS is exactly a body which is designed and established to discharge IHO’s responsibility
of working for Article 3, Annex Il to the UNCLOS.

In the aspect of ABLOS’s activities, it holds a business meeting once a year and also a
biennial international conference in Monaco. Today, | will talk about the presentation title
based on the discussion and information raised in the past meetings.

Current status of the submissions to Commission on the Limits of the Continental
Shelf (CLCS)

Article 76 of the UNCLOS, which provides rules on the extended continental shelf has
become a great concern among coastal States. According to the Article 76, the extended
continental shelf is a place over which a coastal state can exercises its sovereign rights for
the purpose of exploring it and exploiting its natural resources, which includes oil, gas,
mineral wealth and living resources. The Article 4 of the Annex Il to the convention defines



the deadline for the submission:
‘Where a coastal State intends to establish, in accordance with article 76, the outer limits of
its continental shelf beyond 200 nautical miles, it shall submit particulars of such limits to the
Commission along with supporting scientific and technical data as soon as possible but in
any case within 10 years of the entry into force of this Convention for that State ...".

After CLCS adopted Scientific and Technical Guidelines (STGL) in 1999, however, the
Meeting of States Parties decided in 2001 that:

In the case of a State Party for which the Convention entered into force before 13 May
1999, it is understood that the ten-year time period referred to in article 4 of Annex Il to the
Convention shall be taken to have commenced on 13 May 1999’.

The STGL may have been used as an excuse for coastal States to extend the dead line for
their submissions.

According to an estimate by Mr. Croker, the former Chairman of CLCS, 54 coastal States will
face the deadline in May 2009. CLCS currently received 9 submissions which include a joint
submission made by 4 coastal States. Therefore, 11 coastal States made their claims. On the
other hand, Ireland, New Zealand, France, and Mexico point out that their claims are partial
ones. This indicates the possibility that other coastal States may make partial submissions,
which will increase the number of the cases, thus the workload of the CLCS.

Furthermore, Australia made its submission in 2004, which includes 10 regions. One region
out of 10 is with regards to Australian Antarctic Territory. Australia requested CLCS not to take
any action for the time being with regard to the information in its submission that relates to
continental shelf accordance with the circumstances of the area south of 60 degree South
latitude, and the special legal and political status of Antarctica under the provisions of the
Antarctic Treaty including its article IV. Therefore, Australian submission can be recognized
as a partial one as well.

Russian Federation and Brazil received their recommendations already. It is rumored that
these coastal States may not be too happy about the recommendation they got and might
re-submit their claims. For now Ireland is the only coastal State which may establish their
outer limits of the continental shelf based on the recommendation provided by CLCS.

According to Mr. Croker, 65 coastal States have possibilities of making claims to CLCS. Not
only many of the coastal States face difficulties in making their submission in time for the
dead line, due to the lack of sufficient resources, but also another problem has been identified
that whether CLCS has a capacity to deal with massive amounts of the submissions in a
timely fashion.

It may be difficult that CLCS quickly deals with the surge of the submissions. At the current
rate of its consideration is as followings:

» Russian Federation: 3 months
» DBrazil: 2 years and 8 months
» lIreland 1 year and 8 months



Consideration of the submission in CLCS

CLCS considers the submissions according to Article 76. In addition to that, CLCS produced
‘Scientific and Technical Guidelines’ which provides a guidance for its consideration as well
as the preparation of the submission by coastal States.

The provision of Article 76 is straightforward. UNCLOS defines the continental shelf as:

1.

The continental shelf of a coastal State comprises the seabed and subsoil of the
submarine areas that extend beyond its territorial sea throughout the natural
prolongation of its land territory to the outer edge of the continental margin , or to a
distance of 200 nautical miles from the baselines from which the breadth of the
territorial sea is measured where the outer edge of the continental margin does not
extend up to that distance.

Where the continental margin is defined as:

3.

The continental margin comprises the submerged prolongation of the land mass of
the coastal State, and consists of the sea-bed and subsoil of the shelf, the slope and
the rise. It does not include the deep ocean floor with its oceanic ridges or the
subsoil thereof.

And the extent of the continental shelf is defined as follows:

4.

7.

(a) For the purposes of this Convention, the coastal State shall establish the outer
edge of the continental margin wherever the margin extends beyond 200 nautical
miles from the baselines from which the breadth of the territorial sea is measured, by
either:

() a_line delineated in accordance with paragraph 7 by reference to the
outermost fixed points at each of which the thickness of sedimentary rocks is
at least 1 per cent of the shortest distance from such point to the foot of the
continental slope; or

(i) a line delineated in accordance with paragraph 7 by reference to fixed points
not more than 60 nautical miles from the foot of the continental slope.

(b) In the absence of evidence to the contrary, the foot of the continental slope shall
be determined as the point of maximum change in the gradient at its base.

The fixed points comprising the line of the outer limits of the continental shelf on the
sea-bed, drawn in accordance with paragraph 4 (a) (i) and (ii), either shall not
exceed 350 nautical miles from the baselines form which the breadth of the territorial
sea is measured or shall not exceed 100 nautical miles form the 2,500 metre isobath,

which is a line connecting the depth of 2,500 metres.

Notwithstanding the provisions of paragraph 5, on submarine ridges, the outer limit
of the continental shelf shall not exceed 350 nautical miles from the baselines from
which the breadth of the territorial sea is measured. This paragraph does not apply to
submarine elevations that are natural components of the continental margin, such as
its plateaux, rises, caps, banks and spurs.

The coastal State shall delineate the outer limits of its continental shelf, where that



shelf extends beyond 200 nautical miles from the baselines form which the breadth
of the territorial sea is measured, by straight lines not exceeding 60 nautical miles in
length, connecting fixed points, defined by co-ordinates of latitude and longitude.

The text is already quite complex but coherent. However, it's certain that the implementation

of the provisions is difficult in the context of geology. There are three reasons for this:

1. The logic of the provisions is based on the passive margin seen in the seabed along the
coasts of, for example, the North Atlantic Ocean. Therefore, the implementation of the
provisions is hard, if not impossible, in other types of the seabed such as the active
margin and the seabed with hot spots,

2. The advance of science produced a wide spectrum of new findings which proved that the
premises assumed at the time of constituting UNCLOS are not perfectly workable today,

3. Terms used self-evidently are, geologically speaking, not perfectly crystal clear.

For the example of the point one (1), if you see the feature of the seabed, you may
understand how it's difficult to define the base of the continental slope and the foot of the
continental slope. In this case, judgment is not easy as the features in North Atlantic Ocean.

For the example of the point two (2), UNCLOS assumed that the sediment thickness is
assumed to decrease from coasts gradually. However, a new finding proves that there are
areas where the thickness of sedimentary rocks increases offshore.

For the example of the point three (3), there is no commonly accepted geological term with
clear definition for the oceanic ridge, the submarine ridge and the submarine elevation.

For other examples, it's impossible to distinguish between the continental slope and rise. This
results that the judgment of the foot of the continental slope becomes very hard.

Furthermore, the constraint line is defined according to the type of the sea bottom bulge: an
oceanic ridge, a submarine ridge and a submarine elevation. It is widely acknowledged that
coastal States prefer the constraint line to gain the largest extension of the continental shelf.
This means that coastal States tend to use the definition of submarine elevations.

Submissions
Now look at the submissions.

The Russian claim extends its extended continental shelf to the North Pole. From the map
which was published with the executive summary of the Russian submission, the North Pole
is well beyond 350 nautical miles from the territorial sea baseline. This means that Russian
Federation took Romanosov Ridge as a submarine elevation.

The Brazilian claim extends its extended continental shelf to Vitoria-Trindade Island, using
Vitoria-Trindade Ridge. It was commented by the USA in its note verbal to the UN that
Vitoria-Trindade Ridge is not a ridge but it's a mere seamount chain. Of course, the
implementation of the provisions will not be based on its name. Therefore, a sea bottom bulge

—100—



called “ridge” is not always considered as a submarine ridge. The Brazilian claim seems that
the extension exceeds 350 nautical miles from the territorial baseline. This means that
Brazilian Government takes the Vitoria-Trindade Ridge as a submarine elevation.

Now, when applying the 2,500 meter isobath close, which contour line can be used? The
STGL provided by CLCS considers that:

‘4.4.2. ... Unless there is evidence to the contrary, the Commission may recommend the
use of the first 2,5600m isobath from the baselines from which the breadth of the territorial
sea is measured that conforms to the general configuration of the continental margin.’

When looking at a New Zealander submission, one can find a constraint line well beyond the
first 2,500 meter isobath. Where is the origin of this line beyond 350 nautical miles? Some
isolated offshore 2,500 meter isobath must be used for the 2,500 meter clause. This is an
interesting challenge which New Zealand Government must have considered that it follows
STGL..

This is the seabed of the Atlantic Ocean in North East of the USA. This is the image of the
UNCLOS. When looking at this, where is the border between the continental slope and rise?
There is no abrupt change so that the base of the continental slope cannot be defined. The
provisions can be implemented only in the typical seabed.

For example, in the Brazilian claim includes Amazon Fan. Its shape is fan and it consists of
sediment flowed from the Amazon. In the profile, this area seems to transit to rise. According
to “Standardization of undersea feature names” published by International Hydrographic
Bureau, rise is:

A broad elevation that rises gently and generally smoothly from the sea floor.

The profile of the fan is very similar, but the process of creation is different from the rise.
Therefore, fan is not understood as rise. In the Brazilian claim, the foot of the continental
slope is placed beyond the beginning of the fan.

In the Irish claim, the foot of the continental slope seems to be on the tip of the landslide. Irish
Government must have considered that the process of creation is as same as the rise but
sediment accumulated by several landslides is not classified into rise.

In the Australian claim, the foot of the continental slope seems to be defined on the tip of the
rise in the context of topography. Geologically it consists of igneous rocks. In short, the shape
of the seabed can be classified into the rise but its component is different from the rise.
Therefore, the Australian Government must have regarded as the continental slope and
defined the foot of the continental slope on the tip.

There is a wide and exciting variety of interpretation of the provisions of UNCLOS, which
results in time consuming consideration in CLCS. At last, | will show you the seabed in the
Japanese territorial sea. It's apparent that the rugged feature is very much different from the
one in the North Atlantic Ocean. It's necessary to categorize between the shelf, the slope and
the rise. The consideration of the future Japanese claim must take time.
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Process of Consideration of
Submissions of Coastal States

Kensaku Tamaki
Graduate School of Engineering, The University of
Tokyo, Japan

Member of the Commission on the Limits of the
Continental Shelf

CLCS: Commission on the Limits of the
Continental Shelf
UNCLOS Annex I, Article 2

* 21 members who shall be experts in the field
of geology, geophysics or hydrography,
elected by States Parties to the Convention

* The members of the Commission shall be

elected for a term of five years. They shall be
eligible for re-election.

—103—




CLCS: Commission on the Limits of the
Continental Shelf
UNCLOS Annex I, Article 3

* The functions of the Commission:

(a) to consider the data and other material
submitted by coastal States concerning the
outer limits of the continental shelf in areas,
and to make recommendations in accordance
with article 76
(b) to provide scientific and technical advice if
requested by the coastal State concerned
during the preparation of the data

CLCS: Commission on the Limits of the
Continental Shelf
UNCLOS Annex I, Article 3

* The Commission may cooperate, to the extent
considered necessary and useful, with the
Intergovernmental Oceanographic
Commission of UNESCO, the International
Hydrographic Organization and other
competent international organizations with a
view to exchanging scientific and technical
information.
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Sub-commission of CLCS
UNCLOS Annex Il, Article 3

* The Commission shall function by way of sub-
commissions composed of seven members,
appointed in a balanced manner taking into
account the specific elements of each submission
by a coastal State.

* Nationals of the coastal State making the
submission and any Commission member who
has assisted a coastal State by providing scientific
and technical advice shall not be a member of the
sub-commission.

Adoption of recommendation
UNCLOS Annex Il, Article 6

1. The sub-commission shall submit its
recommendations to the Commission.

2. Approval by the Commission of the
recommendations of the sub-commission shall be
by a majority of two thirds of Commission
members present and voting.

3. The recommendations of the Commission shall
be submitted in writing to the coastal State which
made the submission and to the Secretary-
General of the United Nations.
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Rules of Procedure CLCS/40
Annex lll. Modus operandi for the
consideration of a submission

CLCS 13th Session (2004)

* 1t amendments
CLCS 16t Meeting (Aug-Sept 2005)

« 2"d gamendments
CLCS 17t Meeting (Mar-Apr 2006)

Rules of Procedure CLCS/40
Annex lll section lll (6) “Clarifications’

’

1. The subcommission shall determine whether
there are any matters to be clarified by the
coastal State.

2. If necessary, the Chairperson of the
subcommission shall, through the Secretariat,
request clarification from the representatives
of the coastal State on those matters.
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Rules of Procedure CLCS/40

Ammendments: Annex lll section Il (6)
CLCS 16t Session (2005)

3. The coastal State may provide additional
clarification to the Subcommission on any
matters relating to the submission.

4. Clarifications can be provided in the form of
presentations or additional materials and
translated by the Secretariat, if necessary, into
the working language of the Subcommission.

Rules of Procedure CLCS/40
Annex lll section IV (10) “Additional
data, information or advice”

1. At any stage of the examination, should the
subcommission arrive at the conclusion that
there is a need for additional data, its
Chairperson shall request the coastal State to
provide such data.

2. If necessary, the subcommission may request the
advice of other members of the Commission
and/or, on behalf of the Commission, request the
advice of a, and/or the cooperation of relevant
international organizations.

10
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Rules of Procedure CLCS/40

Ammendments: Annex lll section IV (10)
CLCS 17t Session (2006)

3. At an advanced stage during the examination
of the submission, the subcommission shall
invite the delegation of the coastal State to
one or several meetings at which it shall
provide a comprehensive presentation of its
views and general conclusions arising from
the examination of part or all of the
submission.

11

Rules of Procedure CLCS/40

Ammendments: Annex Il section IV (10)
CLCS 17t Session (2006)

4. The coastal State shall have the opportunity to
provide a response to the presentations of the
subcommission during the same session, and/or
at a later stage.

5. Following the meeting(s) with the delegation of
the coastal State, the subcommission shall
proceed to prepare its recommendations to be
submitted to the Commission for its
consideration.

12
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CLCS: Commission on the Limits of the
Continental Shelf
UNCLOS Annex Il, Article 5

* The coastal State which has made a
submission to the Commission may send
its representatives to participate in the
relevant proceedings without the right to
vote.

13

Rules of Procedure CLCS/40
Amendments to Rule 52
CLCS 17th Session (2006)

Rule 52

Attendance by the coastal State at the consideration of
its submission

* The Commission shall notify the coastal State which
has made a submission of the date and place at which
its submission will be first considered.

* The coastal State shall, in accordance with article 5 of
Annex Il to the Convention, be invited to send its
representatives to participate, without the right to
vote, in the proceedings deemed relevant by the
Commission pursuant to section VIl of Annex Il to
these Rules.

14
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Amendments to Annex lll, section VII

* After the subcommission presents its
recommendations to the Commission, and before the
Commission considers and adopts the
recommendations, the coastal State may give a
presentation on any matter related to its submission to
the plenary of the Commission, if it so chooses. For
that presentation, the coastal State may be allowed up
to half a day. The coastal State and the Commission
shall not engage in discussion on the submission or its
recommendations at that meeting. After the
presentation made by the coastal State, the
Commission shall proceed to consider the
recommendations in private.

15

Measures to increase the efficiency of the
work of the Commission
CLCS 18th Session (2006)

1. The full content of the submission of any
State is in principle available at any time for
examination by all members of the
Commission. Practical ways to view the
material should be agreed with the secretariat.

2. The written records of the internal roceedings
of a subcommission are not confidential vis-a-
vis the other Commission members.

16
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3. The written communications between a subcommission and
the coastal State shall be copied to all members of the
Commission.

4. All members of the Commission may freely discuss between
them any matters related to any submission, notwithstanding
the fact that it is the prerogative and responsibility of the
subcommission, through private deliberations, to carry out
the examination of a submission on behalf of the Commission
and to prepare the final recommendations for consideration
by the Commission.

5. The meetings of the subcommission shall take place in private
in accordance with paragraph 4.2 of annex Il of the rules of
procedure. No records of the oral deliberations in the
subcommission meetings may be disclosed to anyone outside
the subcommission.

17
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Division for Ocean Affairs and the Law.of.the Sea
(DOALOS):

Its functions as the Secretariat .of.the Commission
onithe Limits of the Continental Shelf(CLCS) and
its role in implementing the United‘Nations
Convention on the Law ofthe Sea (UNCLOS)

Dr. Vaclav Mikulka, Director
Division for Ocean Affairs and the Law of the Sea (DOALOS)
Office of Legal Affairs, United Nations

The Ocean Policy Research Foundation Seminar, Tokyo, Japan, 26-28 February 2008

DOALOS as the Secretariat of the CLLCS:
major functions

Receiving submissions from coastal States and
giving publicity to their executive summaries

Organizing and servicing the meetings of the
Commission and its Subcommissions

Facilitating the consideration of submissions by the
Commission and its Subcommissions
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Receiving submissions

Russian
Federation

— Mexico

2007

Australia
2004

/ Received France
submissions -

FRA, IRL,
ESP, GBR

joint
’ 2006
New Norway

Zealand == 2006
2006

Receiving submissions (continued)

Secretariat verifies, in accordance with the rules of procedure of
the Commission, whether the submission contains all three
parts, namely:

Executive Main body
summary: (ELELE]

22 copies and
descriptive

part):
8 copies

Supporting
scientific
and
technical
data:

2 copies
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Receiving submissions (continued)

Secretariat undertakes the following activities:

Acknowledgement to the submitting State

Notification to the Commission, and all Member States
of the United Nations

Publication of the executive summary on the website

Inclusion of the examination of the submission in the
agenda of the next session of the Commission

Notification to the submitting State of the date and place
of the meeting with invitation to send its representatives

Organizing and servicing the meetings

Secretariat undertakes the following activities:

Arrangements for the meetings of the
Commission and its Subcommissions;
Designation of the Secretary/Deputy
Secretary for the Commission and a
Secretary for each of the
Subcommissions;

Provision of GIS laboratories and other
facilities;

Arrangements for meeting of the
Commission/Subcommission with the
representatives of the coastal State and its
technical experts.
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Organizing and servicing the meetings (continued)

Content of the presentation of submission to the Commission
Charts indicating the proposed limits;
The criteria of article 76 which were applied;

The names of members of the Commission who
assisted the coastal State by providing scientific
and technical advice with respect to delineation;

Information regarding any dispute related to the
submission;

Comments on any note verbale from other States
regarding the data reflected in the executive
summary including all charts and coordinates
made public

Organizing and servicing the meetings (continued)

The preliminary examination of submissions by Subcommissions
determines:

Whether the test of appurtenance is satisfied;
(2.2.8 Guidelines)

Which criteria under article 76 has been applied,;
Whether segments of the outer limit of the
extended continental shelf are not longer than 60
nautical miles;

Whether advice of any specialist or the
collaboration of any international organization is
required considering the nature of the
submission;

Whether any matter requires clarification from
the submitting State;

Information regarding any disputes.
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Organizing and servicing the meetings (continued)

The main scientific and technical examination — detailed process :

Evaluation of the scientific and technical
information submitted by the State;

Verification of the outer limits as proposed and
several other related aspects.

DOALOS provides technical facilities and
support for such examination and maintains
communication between the Subcommission and
the submitting State.

Facilitating the consideration of submissions

Facilities used by the Commission and its Subcommissions

Conference room with audio and visualization equipment
Three GIS laboratories

Suite of offices for the Chairman of the Commission and the
chairmen of Subcommissions during the session

Highly-secured room for the storage of submissions in
accordance with the security-requirements provided for in the
rules of procedure of the Commission

Printing room with a large-format scanner and plotter, a medium-
format plotter and laser monochrome printer
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Facilitating the consideration of submissions (continued)

Geographic Information System services

Compilation of data contained in the
submission into a consistent GIS
format;

Calculation of geodetic distances,
using a number of different
methods;

Facilitating the analysis of the 2D
data;

Facilitating the analysis of the 3D
data;

Research for additional scientific or
bathymetric information and its
incorporation into the consistent GIS
format.

Facilitating the consideration of submissions (continued)

Software packages required by the Commission

Caris LotS

Marzone

ERDAS Imagine Fledermaus

N
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Other functions and activities

Providing information, advice, assistance and
conducting research and preparing studies;

Substantive servicing of meetings;

Discharging the responsibilities of the Secretary-
General (other than treaty depositary functions);

Providing support to the organizations of the United
Nations system;

Capacity building: trainings, fellowships and technical
assistance;

Monitoring and research activities and maintaining a
comprehensive information system and research library .

Other functions and activities (continued)

Substantive servicing of the meetings

Meetings of the States Parties;

United Nations Open-ended Informal Consultative
Process on Oceans and the Law of the Sea;

Informal consultations of State Parties to the Agreement
for the implementation of UNCLOS relating to the
Conservation and Management of Straddling Fish
Stocks and Highly Migratory Fish Stocks (UN Fish
Stocks Agreement);

Informal consultations concerning the annual
resolutions on oceans and the law of the sea and
fisheries;

Ad Hoc Open-ended Informal Working Group to study
issues relating to conservation and sustainable use of
marine biological diversity beyond areas of national
jurisdiction.
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Other functions and activities (continued)

Discharging the responsibilities of the Secretary-General under
the UNCLOS and the UN Fish Stocks Agreement, related
agreements and relevant resolutions of the General Assembly
(other than treaty depositary functions)

Depository and due publicity functions (charts and

geographlcal coordinates)
Depository of charts and geographical coordinates
concerning maritime zones, including lines of delimitation
Giving due publicity thereto
Maintaining database/ texts of national legislation on
maritime zones and treaties dealing with the delimitation
of maritime boundaries

Coordination and Liaison functions

Administration of Trust Funds

Other functions and activities (continued)

Coordination and Liaison functions
(based on relationship agreements)

International Seabed Authority

International Tribunal on the Law of the Sea
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*4 Other functions and activities (continued)

A istration of trust funds

Trust fund to assist members of the CLCS from developing States to
participate in the meetings

Trust fund to facilitate the preparation of submissions to the CLCS for
developing States, in particular the least developed countries and small
island developing States

Voluntary trust fund to assist developing countries in attending meetings
of the UN Open-ended Informal Consultative Process on Oceans and the
Law of the Sea

Trust fund to assist States in their settlement of disputes through ITLOS

Trust fund for assistance to States participating in the Conference on
Maritime Delimitation in the Caribbean

Assistance fund under Part VII of the UN Fish Stocks Agreement

Other functions and activities (continued)

Capacity building: fellowships

The Hamilton Shirley Amerasinghe Memorial
Fellowship (twenty-third year of operation - 26
candidates have received the fellowship)

United Nations - Nippon Foundation fellowship
programme (over three years - 40 fellowships
awarded - nationals from some 35 States -
agreements with some 30 of the worlds most
recognized institutions in various areas of ocean
affairs and the law of the sea - research outputs
available online: www.un.org/depts/los.nippon
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} | Other functions and activities (continued)

L
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—

Capacity building: trainings

Seven training courses organized since 2005 for all
the developing States with a potential for an
extended continental shelves;

Train-Sea-Coast Programme (TSC) Administered by the
Division and funded by the Global Environment Facility
(GEF) through the United Nations Development
Programme (UNDP) project GLO/98/G35;
DOALOS/UNITAR Briefings: Focus on both overviews
and key developments with regard to contemporary
issues with a view to facilitate negotiations on the draft
General Assembly resolutions related to the item
“Oceans and the Law of the Sea”

Other functions and activities (continued)

Monitoring and research activities and maintaining a
comprehensive information system and research library

UN Law of the Sea website
www.un.org/depts/los/index.htm;

Law of the Sea Library (established during the
Third UN Conference on the Law of the Sea) -
specialized reference collection containing books,
journals, documentation and electronic resources
dealing with the law of the sea, as well as the
United Nations and international law in general;
Contribution to Aquatic Sciences and Fisheries
Abstracts (ASFA) and providing access to this
database.
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Functions of DOALOS as the Secretariat of CLCS and its role in
implementing UNCLOS

Presentation by Mr. Vaclav Mikulka, Director, Division for Ocean Affairs
and the Law of the Sea, Office of Legal Affairs, United Nations, at the
Ocean Policy Research Foundation Seminar in Tokyo, Japan, 26-28
February 2008

Mr. Chairman,

Ladies and Gentleman

I wish to thank the Ocean Policy Research Foundation for inviting me to participate in
this Seminar and for your wonderful hospitality in this beautiful city of Tokyo. I also wish to
thank the Nippon Foundation for their generous patronage of this event and many other ocean
affairs related activities. I cannot miss the opportunity to also thank the Japan Agency for
Marine-Earth Science and Technology (JAMSTEC) for the tour and excellent programme
they have organized for the participants of this seminar, which has been a great learning
experience.

The subject of my presentation is “Functions of DOALOS as the Secretariat of the
CLCS and its role in implementing UNCLOS”. The Division for Ocean Affairs and the Law
of the Sea, Office of Legal Affairs (DOALOS) has responsibility for the discharge of the
functions in the field of oceans and the law of the sea entrusted to the Secretary-General of the
United Nations under the 1982 United Nations Convention on the Law of the Sea
(Convention). Through the Division the United Nations provides legal services as well as
substantive secretariat functions in the implementation and application of the Convention and
related Agreements.

One of the core functions of the Division is to serve as the Secretariat of the
Commission on the Limits of the Continental Shelf (“the Commission” or CLCS)!. In my

presentation, I will first focus on this function of DOALOS. Thereafter I will briefly take you
through its other functions.

The Commission facilitates the implementation of the Convention by making
recommendations to coastal States on matters related to the establishment of the outer limits
of the continental shelf beyond 200 nautical miles. Its recommendations are based on an
examination of complex scientific and technical data and information included by States in
their submissions to the Commission.

There are three major aspects of DOALOS functions as Secretariat of CLCS, which
can be broadly identified as:

e receiving submissions from coastal States and giving publicity to their executive
summaries;

I Annex II to the Convention provides that the Secretariat of the Commission shall be provided by the Secretary-
General of the United Nations.
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e organizing and servicing the meetings of the Commission and its Subcommissions;

and

e facilitating the consideration of submissions by the Commission and its
Subcommissions.

A. Receiving submissions

In accordance with the provisions of the Convention, the submission shall be
addressed to the Secretary-General of the United Nations. To date 9 submissions have been
received, namely, that of the Russian Federation in 2001, Brazil and Australia in 2004, Ireland
in 2005, New Zealand; a joint submission by France, Ireland, Spain and the United Kingdom
of Great Britain and Northern Ireland; and Norway in 2006, France and Mexico in 2007.

Immediately upon receiving the submission, the Secretariat verifies, in accordance
with the rules of procedure of the Commission, whether the submission contains all three
parts, namely:

e the executive summary;
e the main body of analytical and descriptive nature; and
e the supporting scientific and technical data.

The Secretariat also verifies the integrity and consistency of the documentation. Any
discrepancies, as the case may be, are brought to the attention of the Chairman and upon his
request the State is informed of the findings so that it can rectify them.

The submitting State is required to provide 22 copies of the executive summary, 8
copies of the main body and 2 copies of the supporting scientific and technical data. As
provided in Annex III of the rules of procedure, these are in hard copies. (One copy always
remains in DOALOS custody.)

If the coastal State chooses to make a submission in electronic form as well, such
electronic submission should be done in a secure, unalterable format. The State should also
certify that the electronic form is a true and complete version of the hard copy of the
submission. In the case of discrepancies between the electronic and hard copy, the hard copy
is deemed to be the primary source.

The submission as well as its annexes and attachments should be made in one of the
official languages of the Commission which are Arabic, Chinese, English, French, Russian
and Spanish. However, if the submission is made in an official language other than English,
the Secretariat will arrange for its translation into English.

The receipt of the submission and its attachments and annexes is promptly
acknowledged by the Secretary-General through DOALOS to the submitting State. Thereafter,
the Secretariat promptly notifies the Commission, and also all Member States of the United
Nations, including States Parties to the Convention of the receipt of the submission. The
executive summary including all charts and coordinates contained in that summary are made
public through the website of the Commission, which is maintained by the Division.

While the communications between the Division and the submitting State are done in
the standard form used in the UN practice, in the interest of faster communication between the
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Division and the members of the Commission a secure electronic means of communication
has been established.

In consultation with the Chairman of the Commission the Secretariat prepares the
provisional agenda of each session of the Commission. If the session of the Commission
following the submission is no earlier than three months after the date of publication of the
executive summary including all charts and coordinates, the consideration of the submission
is included on the agenda of that session.

No later than 60 days before the meeting, the Commission will notify the submitting
State of the date and place of the meeting with invitation to send its representatives. The
notification is through the Secretariat.

B. Organizing and servicing the meetings

The Commission operates either as a plenary or by means of subcommissions.
DOALOS makes the arrangements for all meetings of the Commission and its
subcommissions. It also designates the Secretary and the Deputy Secretary for the
Commission as well as a Secretary for each of the Subcommissions, provides GIS laboratories,
other facilities, and makes all necessary arrangements for the meeting of the Commission or,
as the case may be, the Subcommission, with the representatives and technical experts of the
submitting State.

In planning of the meetings the Secretariat aims to reconcile the needs of the
Commission in terms of total duration of meetings as well as their dates. The current
workload of the Commission, stages of consideration of various submissions, and sometimes
also the availability of the members of the Commission have to be taken into account. The
dates of the sessions, once approved by the General Assembly in its resolution, are included
in the UN calendar of meetings and conferences.

The formal meetings of the Commission are with simultaneous interpretation in all six
official languages of the United Nations. The working language during informal meetings of
the Commission and the meetings of the subcommissions is English. In 2008, there will be an
increase in duration of Commission’s sessions to a total of 12 weeks, as a first step towards
managing the increased workload of the Commission. In addition there may be inter-
sessional meetings of subcommissions.

In view of the scientific and technical mandate of the Commission, assisting its
meeting encompasses more than standard secretariat functions such as organizing and
servicing of meetings, preparation of documents, reports etc.

The consideration of a new submission is always introduced by a formal presentation
in the plenary meeting of the Commission by the delegation of the submitting State. The
notification of the composition of the delegation is received by the Secretariat in due time
prior to such meeting and transmitted to the Chairman of the Commission.

The presentation includes:

e Charts indicating the proposed limits;
e The criteria of article 76 which were applied;
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e The names of members of the Commission who assisted the coastal State by
providing scientific and technical advice with respect to delineation;

e Information regarding any dispute related to the submission;

e (Comments on any note verbale from other States regarding the data reflected
in the executive summary including all charts and coordinates made public.

The presentation is followed by a question and answer session involving the members
of the Commission and the representatives of the coastal State. As the meetings of the
Commission are closed, other States or the public are not admitted to such meetings. The
Secretariat is represented by the Director of the Division, Secretary of the Commission and
his Deputy, the Secretary of the future subcommission, GIS officers and other staff of the
Division servicing the meeting.

In accordance with Article 5, Annex II of the Convention, unless otherwise decided,
the Commission functions by way of subcommissions composed of seven members appointed
in a balanced manner which takes into account the specific elements of each submission. In
practice, in dealing with the eight submissions it has had under consideration to-date, the
Commission has always functioned by way of subcommissions.

The examination of the submission by the subcommission is divided in “Initial
examination” and “main scientific and technical examination”

In order to facilitate the initial examination of the submission by a subcommission the
Secretariat does the preparatory work on each new submission. Timeliness of this action is
important, taking into account that the Subcommission will begin its initial examination
immediately upon its establishment, and that the initial examination has to be completed
within one week.

The Subcommission first verifies the format and completeness of the submission in
accordance with the requirements and whether there are any disputes concerning the area
covered in the submission. If need be, it may request the submitting State to correct/and or
provide additional information.

The preliminary examination determines:

e whether the test of appurtenance is satisfied; (2.2.8 Guidelines);

e which criteria under article 76 has been applied;

e whether segments of the outer limit of the extended continental shelf are not
longer than 60 nautical miles;

e whether, considering the nature of the submission, an advice of a specialist or
the collaboration of an international organization is required;

e whether any matter requires clarification from the submitting State
(clarifications and answers are in written form through the Secretariat); and

e whether there are any disputes in the region.

Following this preliminary phase, the Subcommission reports its findings to the

Commission indicating the estimated time required to review all data and to prepare its
recommendations to the Commission.
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The main scientific and technical examination of the submission is a detailed process
of evaluation of the scientific and technical information submitted by the submitting State,
verification of the outer limits as proposed and several other related aspects. This examination
is carried out in the meetings of the Subcommission as well as during the inter-sessional
period. DOALOS provides technical facilities and support for such examination. It also
constantly maintains communication with the Subcommission and the submitting State. There
is also a dedicated secure website for continuous interaction and discussions amongst the
members of the Subcommission. Interactions between the subcommission and the submitting
State during the inter-sessional period are conducted by correspondence through the
Secretariat.

The Chairman of the Subcommission presents the draft recommendations to the
plenary of the Commission. The presentation by the Chairman is followed by a question and
answer session, during which the Chairman and members of the Subcommission provide
clarifications on different aspects of the recommendations.

Thereafter, in accordance with rule 53 of the rules of procedure of the Commission,
the Commission considers and approves or amends the recommendations. Every effort is
made to reach a decision by consensus, failing which the decision is taken by a two-thirds
majority of the members present and voting.

C. Facilitating the consideration of the submissions

The Secretariat provides technical assistance to the subcommissions while considering
submissions both during the sessions of the Commission (as much as three subcommissions
may be in session simultaneously) as well as during the period between sessions, when the
members of the Commission continue to evaluate the submissions away from Headquarters.

DOALOS facilities include:

e Conference room with adequate audio and visualization equipment;

o Three GIS laboratories;

e Suite of offices for the Chairman of the Commission and the chairmen of
subcommissions during the session;

e Highly-secured room for the storage of submissions in accordance with the
security-requirements provided for in the rules of procedure of the
Commission; and

e Printing room with a large-format scanner and plotter, a medium-format plotter
and laser monochrome printer.

During the technical examination of submissions in the Geographic Information
System (GIS) laboratories the Division also provides to the Commission various GIS services.
Typically, such services include:

Compilation of data contained in the submission into a consistent GIS format;
Calculation of geodetic distances, using a number of different methods;
Facilitating the analysis of the data in two dimensions;

Facilitating the analysis of the data in three dimensions;

Research for additional scientific or bathymetric information and its
incorporation into the consistent GIS format.
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To be able to process a considerable amount of data submitted by States in a growing
number of increasingly more complex submissions and in order to ensure that the Secretariat
is in a position to fulfil the requests from the subcommissions concerning the performance of
GIS tasks, all GIS laboratories at DOALOS are equipped with adequately powerful computers.
Moreover, in order to facilitate the work which is expected to be done by individual members
during the period between the sessions in their respective States, the Commission agreed that
the full content of all the submissions should be made available to all the members of the
Commission at all times. Consequently, a large amount of digital information is being made
available to the members of the Commission, by the Secretariat on continuous basis, by
means of FTP and the “quick place”.

The amount of work that needs to be done during the period between the sessions by
the members of the Commission has increased and will continue to increase significantly as
the number of submissions before the Commission grows.

With the approaching deadline of 12 May 2009 for a number of States, many new
submissions to the Commission are expected. In anticipation of such an expected increase, the
subject of the increasing workload has been brought to the attention of the Meeting of States
Parties each year since 2004. The seventeenth Meeting of States Parties, in June 2007
acknowledged the anticipated workload of the Commission owing to an increasing number of
submissions, placing additional demands on its members and on the Secretariat and requested
coastal States Parties to submit to the Secretariat, for work planning purposes, by the end of
November 2007, information on whether they intend to make a submission to the
Commission and by which date. The information received pursuant to that decision indicates
that about 30 additional submissions are likely to be received by May 2009.

The workload of the Commission in the coming years and the need to adequately
equip the Secretariat with all necessary facilities to allow expeditious and -efficient
examination of the submissions was also addressed at during the sixty-second session of the
General Assembly.

In order to enable uninterrupted consideration of submissions both between and during
sessions, the Commission identified certain software packages that should be provided by the
Secretariat. Following the adoption of the General Assembly resolution 62/215 on Oceans
and the Law of the Sea of 22 December 2007 which secured the provision of additional funds,
the Secretariat has already undertook immediate steps aimed at providing the Commission
with the required additional facilities and tools. The Division already ordered the purchase of
several software packages, namely ESRI ArcGIS, Caris LotS, GeoCap, GeoSoft, Marzone,
Surfer, ERDAS Imagine and Fledermaus Pro, which were earlier identified by the
Commission which should be available to the Commission at the beginning of its next session
in March.

I now wish to briefly give an overview of the other functions and activities of DOALOS and
of its role in implementing the provisions of the Convention and related instruments. From
this broader perspective, the main functions of the Division include
e Providing information, advice, assistance and conducting research and
preparing studies;
e Substantive servicing of meetings ;
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1.

Discharging the responsibilities of the Secretary-General under UNCLOS,
related agreements and resolutions;

Providing support to the organizations of the United Nations system ;
Capacity building: trainings, fellowships and technical assistance; and
Monitoring and research activities and maintaining a comprehensive
information system and research library.

Providing information, advice, assistance and conducting research and

preparing studies

DOALOS has a central role in providing information, advice, assistance and
conducting research and preparing studies, relating to major Law of the sea instruments,

namely

United Nations Convention on the Law of the Sea (UNCLOS);

Agreement relating to the implementation of Part XI of UNCLOS; and
Agreement for the implementation of UNCLOS relating to the Conservation
and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks
(UN Fish Stocks Agreement).

Such assistance is provided with a view to promoting a better understanding of these
instruments, their wider acceptance, uniform and consistent application and effective
implementation.

2.

Substantive servicing of the Meetings

In addition to its support to the CLCS, DOALOS provides assistance and substantive
servicing to various meetings:

3.

Meetings of the States Parties of UNCLOS;

United Nations Open-ended Informal Consultative Process on Oceans and the
Law of the Sea;

Informal consultations of State Parties to the Agreement for the
implementation of UNCLOS relating to the Conservation and Management of
Straddling Fish Stocks and Highly Migratory Fish Stocks (UN Fish Stocks
Agreement);

Informal consultations concerning the annual resolutions on oceans and the
law of the sea and fisheries; and

Ad Hoc Open-ended Informal Working Group to study issues relating to
conservation and sustainable use of marine biological diversity beyond areas of
national jurisdiction.

Discharging the responsibilities of the Secretary-General under the

UNCLOS, related agreements and relevant resolutions of the General Assembly

These functions include:

Depository and due publicity functions (charts and geographical coordinates);
Coordination and Liaison functions; and
Administration of Trust Funds

a) Depository and due publicity functions
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DOALOS functions as the depository of charts and geographical coordinates
concerning maritime zones, including lines of delimitation and it gives due publicity thereto.
The Division also maintains a database comprising texts of national legislation on maritime
zones and treaties dealing with the delimitation of maritime boundaries.

b) Coordination and Liaison functions

The Division has a close cooperative relationship with the International Seabed
Authority, and the International Tribunal for the Law of the Sea, the two other institutions
established under the Convention. This cooperation is based on relationship agreements
concluded between the United Nations and these two institutions. The Division is represented
in the annual sessions of the International Seabed Authority and closely interacts with the
Authority on scientific and technical matters concerning seabed resources. Joint publications
useful to Member States have been brought out.

The Division also serves as the liaison office for the Tribunal at United Nations
Headquarters in New York, publishes summaries of the Tribunals’ cases in the reports of the
Secretary-General on oceans and the law of the sea, and has recently finalized a publication in
collaboration with the International Court of Justice and the Tribunal entitled “Digest of
International Cases on the Law of the Sea”.

¢) Administration of Trust Funds
DOALOS is also responsible for administration of numerous trust funds, namely:

e Trust fund to assist members of the CLCS from developing States to
participate in the meetings;

e Trust fund to facilitate the preparation of submissions to the CLCS for
developing States, in particular the least developed countries and small island
developing States;

e Voluntary trust fund to assist developing countries in attending meetings of the
UN Open-ended Informal Consultative Process on Oceans and the Law of the
Sea;

e Trust fund to assist States in their settlement of disputes through ITLOS;

e Trust fund for assistance to States participating in the Conference on Maritime
Delimitation in the Caribbean; and

e Assistance fund under Part VII of the UN Fish Stocks Agreement.

4. Providing support to the organizations of the United Nations system.

Another important function of DOALOS consists in providing support to the
organizations of the United Nations system such as IMO, FAO, IOC UNESCO, UNEP, CBD
etc in the fulfilment of their respective mandates relating to various law of the sea issues, with
a view to ensuring uniform implementation and application of the Convention and related
instruments.

S. Capacity building: trainings, fellowships and technical assistance
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The notion of capacity building, in the case of DOALOS, encompasses several
fellowship and training programmes, Train-Sea-Coast Programme (TSC), as well as
DOALOS/UNITAR briefings.

Concerning the fellowship and training programmes: the Hamilton Shirley
Amerasinghe Memorial Fellowship is now in operation for 23 years. 26 candidates have
received the fellowship.

Under the United Nations - Nippon Foundation fellowship programme 40 fellowships
have been awarded to nationals from some 35 States, over three years. Agreements have been
concluded with some 30 of the worlds most recognized institutions in various areas of ocean
affairs and the law of the sea. The research outputs are available online.

Concerning training programme and training manual on delineation of the outer limits
of the Continental Shelf, it is worth noting that 7 training courses have been organized since
2005 around the world. All developing States with a potential for an extended continental
shelves have sent staff to be trained at these courses.

I also wish to mention the Train-Sea-Coast Programme (TSC), which is administered
by the Division and funded by the Global Environment Facility (GEF) through the United
Nations Development Programme (UNDP) project GLO/98/G35.

Finally, there are annual DOALOS/UNITAR briefings for delegations which focus on
both overviews and key developments with regard to contemporary issues with a view to
facilitate negotiations on the draft General Assembly resolutions related to the item “Oceans
and the Law of the Sea”

6. Monitoring and research activities and maintaining a comprehensive
information system and research library

The Division maintains a modern user friendly website which serves as an important
tool for dissemination of information. It also maintains the Law of the Sea Library, which was
established during the Third United Nations Conference on the Law of the Sea. The library is
a specialized reference collection. While independent from the United Nations Dag
Hammarskjold and Legal Libraries, it functions in cooperation with them. The Law of the
Sea Library contains books, journals, documentation and electronic resources dealing with the
law of the sea, as well as the United Nations and international law in general. Its extensive
holdings related to the law of the sea, many of which are not found elsewhere, are available
for consultation by DOALOS and UN staff members as well as students, lawyers, delegates
and other members of the international community interested in the law of the sea and ocean
affairs. DOALOS also regularly contributes to Aquatic Sciences and Fisheries Abstracts
(ASFA) and is providing access to this database.

(Conclusion)
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